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The Spending Clause ofthe U.S. Constitufiricle |, Section 8, Clause tjjves Congress Legislative Attorney

broad power to authorize spending f o uset We 1 f
(Article I, Section 8,Clause18)u ppl ement s Congress’s spet rity,
to restrict howfederal funds are used. Congress can also place requirements on the recipi

federal funds to regulate their conduct in exchange fartddunding.

July 1, 2021

While funding conditions such as these are common greeyubjectto constitutionatiitations. First, funding conditions

must provideclear noticeo the recipient of what actions are required in exchange for federal funds and theenceseqgf
noncompliance. Second, funding conditions museketedto the purposes of the federally funded programtivinc—

though therequired degree of connectionis unsettled. HitibughCongress mancentivizestates to adot particular

policy in orderto obtairs pecificfederal furds it may notcoercestate participation. Congress may not, forexample, tie an
existingfunding sourcen which a state has come&dy on compliance with a new kind of requiremdrdurth, the funding

condition may not violate amdependent constitutional bar the related unconstitutional conditions doctrir@r example,

Congress may notrequigevernmental recipientas a condition of receiving federal funtistake an action thatwould
violateanindM d ual s freedom of speech or free exercise of rel

Whether a funding recipient isstateor aprivateentitymayaffect the applicability of theefour general limits ofunding
conditions While federalism-thatis, the division of power between federal governmentandthe statds a basis for
many ofthese constitutionalllimits, the Supreme Court has not squarely addressed wheliimitr appliesregardless of
whetherthe recipient is a state

Additional considerations arise when thecutve branchratherthan Congress, imposes a funding condfiongress

often delegates the authority to administer grant programgisibatsdinancial as sistande federal agenciellitimately,

however, thé&power of the pursibelongs tdhe legislatie branchnotthe gecutivebranchAccordingly, when a federal

agency places a condition tederal fundingthat condition could give rise twnstitutional (i.e separatiorof-powes) or
statutory(e.g., Administrative Procedure Apthdlenges ithe conditiora r gua bly exceeds the scope
delegated authority.

Thus, whi lpowefoamuthgrizeand sohditioriederal spendinig expansivea funding conditiothat exceeds the
limits discussed in this reparbuld run afoul of tk Constitution
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Cons t iwthuitcihong,i ves Congress th¢éprmpowiedre tfoo rs ptehned
common Defence and gener’ATTheWeddmpremeo fCdthret U
interpreted this authority to include the power
ondist need not be limited to how the funds are
pending power to inceitipvicAee rsrteadt polticiadopt ¢
ocus of this report is the constitutional 1imi
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Congt’sessspending power comes from the Taxing an

gport begins twhie hbraoald srceuascshi oonf otfhe Spending
xpress, textual limitation is the requirement
efense or general welfare. oBee yGonnsg raehsash or t hegrto
ondition federal funding, di sfThoseelli mnt ¢ hear sct
equiremd&dtysarro firoetliactee;danfelsdse;r ci@ dnpnansdte&d¢ey with
ndependent conhtrduipno feaxln fmbwthde.is shilehre pt chret f our ger

limint sfundingppbwdeguehby to condit iTchnes on st at e
fourth pardi socfh istrshieets arteipoonrst o n ’st haecbielx d yu tt iov @ mp o 3 ®
funding conditthhe nsse,pfi mawtd madn gnngd ntch o lAdmi ni strati vz
ProceduARA)Act

Broad Spending Power for the

In the earliest Spending Cl abustehectbheerrg’s et he Supr
spendiwneg pvas limited to matters on which Congre
authority to legislate dgedn ewhaol”?dWetleframicaesed he n
below, Dboth of these quest i’sonbsr owaedr es preensdoilnvge da uitnk
addition, the Court’shasthomwmgtyfformetdc€ongnds i
reasoning that the NddewsafCyngndsBr operenCluaws ¢ h
advance federal interests.

No t Limited to Enumerated Powers

Because the Constitution provides €om geraerslsy wit h
debate emer ged a mwohnegt htelora stfhica m 1 s n's v emietnsd i @@gn gr e
powta areas in which Congress could legislate d:
comme‘dames Madison beliéverde fteligee nSepeeantdoivegt hizlracu s ¢
first ¢l aus e 8ocaffnoaurnttiecdl et ol ,n os encotriecon han a refer ern
enumerated in the subsefPianpvpthbauwosdef ™Mhdisam
that Congress cspehdiongl poewear ¢ios € airtrsy out ot her
Constexkptresesly granted to Congress, such as the
commerce or to E&Isnt acbdntsrha gpto,s tAleeifxfati nedeesre dHatnhiel tcolna

1U.S.ConstT, art. 1, 88, cl. 1.

2 SeeUnited Statesv. Butler, 297 U.S. 1 (193@glveringv. Davis301 U.S. 619 (1937).
3 SedJ.S.CoNsT,, art. |, § 8.

4 Butler, 297 U.S. at 65.

51d.

6SeeU.S.ConsT.art. 1,88 , c¢ 1 . 3 (granting Congress the power to “regula
among the several Stat eid.88 ,anadl .wit h( grhaen tlinndg aGo nTgrriebsess "t)yh e p o
Of fices and post Roads?”).
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confers a power separate afiladn d {'Gdtmgnrcets sf r om t hos
consequently has a substantive power to tax and
that it shall be exercised to provide for the g
In the 10836t eds$®t ofethev SupBmrdt mdtedo whatmi 1t oni an

pos i®Tihoen Court hehd phwer wholtax is not unlimite
clause which confers 1it, and not in those of §
t he Co"ATghruésshpeo wer of Congress to authorize expen
public purposes is mnot I|limited by the direct gr
Cons t MPTuhtRiuot®oewr t neverthel ébsrso acdaeurt icomnesdt rt thatti o rh
h e poo wepre ntd s ub j®icntc I[tuad ilnigmitthaatti ofnesd,er al s pendin

o

‘common doetfenececalwel fare.

De feerd @ Co nisgrJeusdsgment on General Wel f .

Courts have the wultimate aut hno fiist ya itdg eadfe ttehhemi n e
wel Pwrehin the meaning of the Spendirdsgayxlause i
what t HXHolwewveirs,, t he Supreme Cour‘whkasheammphasi zc
particular expennrdviet ugreen eirsa li nptuebnld eed ptua psoes e s , cC o1
subs tAtnot iGod gy @’ me n t

Hel veringdgeeid®ddv Buy,¢é @ivl laufstterrat ed t hsis deference
judgtmd@hetre, the Sowitlufhebhdotviplsdhoang eo,’fbene f it s

whiprhi marily took the form of a monthly pension
funded by mabnadsaetdo rcyo,n twaigheut i ons fPToh& oeummpt]l oyees a

rejected a Tenth Ansetnadtmetno b gwchaad l €@ migte ctaomet hwist h i n
Congsepower to spend®Cour t hes lge vmdeueas o twlka nf garo aesd s

decisitchre Supr e mal € §ushrotitcset aitse dc,l early wr ong, a d
power, not jangdemat i st hmewf tr le@ars e niadbt lhea tp otshsei bi 1l ity
“legislation fall[s] owntméamnmtthtee Wittddctr fog€dmdr esd

7 Butler, 297 U.Sat 65-66.
81d. at 66.

91d.

1014.

111d. (internal quotation marks and citation omittéBheButlerCourt ultimately held that the challengadtute(the

Agricultural Adjustment Act of 1933jiolated the Tenth Amendment because it sought to regulate indirectly what

Congress could not regulate direct1 yldat747bbljheCourts wi t hin t he
expressed conee that if it allowed the Spending Clause to be anemdaround other constitutional checks on

bl

Congress’s power, Congress could “become the instrument for
t he individdaa#l st ates. ”

12 Helvering v. Davis, 301 U.S. 619, 640 (1937) (quotih8.CONST. art. |, §8); Marbury v. Madison, 5 U.S. (1
Cranch) 137, 177 (1803) (“It is emphatically the province a

13 south Dakotav. Dole}83 U.S. 203, 207 (1987)

14 Helvering 301 U.S. 619.

151d. at 634-36, 641.

161d. at 640.

171d. at 640-41 (internal quotation marks and citation omitted).
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als o obstehrev egde ntehraatl “sw eflt faacrc e pit § Wjekcdatuasi@sr cr it i c al
ur gent changé&® with the times

The Couwritt etdhemwo reasondsjudgméafewith €oemnpgressto
SecurithtiMetCourt concluded dhaplaheofitathier an
“Congress didjmdbgmemprwhkeneita found that the awa
be ccoindeu t o thedamseareamld, wdlofnggrree.ss had held hear
findingd¢ half'mwmbhegr p&ageods6 5 and older in the Unit
‘onable to take care of themsPSesofhdv,astihegr©ovuimtg
t “"er oBa&pmd ainly mnational ”ainnd abreeyao nadn dt hdei nteanpsaicointsy,
states “dfof ddhlidhle]l gourt r edi trealae eidn i¢walluani t®eg wh
spending legislation coWhet thser wwtils dtohme oS p axm dvii 158 gl
in [this] schemmnooffben@fn twmomaern here, as oft
not with2 wisdom.

Thus ,twhiSpendinrge fCl'meumsece af’oWet tahaically a 11 mi
Congsespending authority, the Supreme Court has
deference’st gud@mgmes s

Condi Pieomd tt ed

Complement imrg tid ssplase¢erfeeunds for a“wiadreiety of p-
latitude to attach conditions to the receipt of
objecd*®Tlwiess .latitude is reflected in the range o]
enact ed Foovre re xtaimmpel. e :

e s recei

T Conghessraquveed vi
same | eXe

it ng federal fund
recruiters with th |

of campus acec
rime to be officials 0
evel of er

i

e

T Conghessmade it a ¢
i 1 al funding

receive a certai

181d.at 641.
191d. at 640-41.
20|d.at 642.
21|d. at 644.
224,

ZSeSout h Dakota v. Dole, 483 U.S. 203, 207 (1987) (describi
asor i ginat i laguagerobtle Contitution itself: the exercise of the spgrmdwer must be in pursuit of

‘the general welfare,’”” but stating that in “considering wh
public purposes, courts should defer substantially to the |j
24UnitedStatesv.AmL i brary Ass’>n, 539 U.S. |Sedasdale)8BB3Y.Qa006) (pluralit
(“I'mcident to this [spending] power, Congress may attach co

employed the power obectivesbywconditloring reteiptoohfeteral mdnéys ypon compliance by

the recipient with federal s(queatingeullilove w Klutzmick, 448UnS. 448, Mt r at i ve dir
(1980) (opinion of Burger, C.J.))).

25 Rumsfeld v. Forum for Aad. & Institutional Rights, Inc., 547 U.S. 47, 70 (2006) (holding that 10 U.83glid

not violate the First Amendment).

26 Sabri v. United States, 541 U.S. @02, 60§2004)(holdingthat18USC.§ 6 6 (a) (2) did not exceed ¢
authority une@r the Spending Clause).
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ersesqeubiarbr aries to install filtering soft
al funds to exp@&nd internet access for

- =

ng
de
T Congr epsrsebslecadsil e st ones for the disposal of rad
exchange for money ugchnerriazteadd sbtya tfee dseurraclhl ayr g e
was?t e ;
1T Congr eisnsc ehmadst wit 2s t o adopt a minimum drinkin,
withholdnnhngge ¢op€fr fede?aanld hi ghway funds;
1T Congr erseseubiiara hd d © € iadoiraklishegdeoemal ly funded
actitvotacoemply wishlimet dai ohs Ao'h gover nment
participation in p38litical campaign activiti

The Supuretmehd£so upheld each of these laws when ¢
constitutflonal grounds

ngseawut hority to condition the receipt of fed
ndatesistgart from the Nhtebhssuppbhame Propalkl C
ngislesgis | at3Tvhee pNeweersss.ary and Fooger sGl asvhsad 1st
have Pow®o make all Laws which shall be necessa
ecution the foregoinge Ptoawd rizy talmids addn ott htew t P«
vernment of the United State$Thos Chauwusng, De he
urt has held, authorizes Congr eS8shatto tatxtpaacyle rc
llars appheprpetwed uwunderntfact®®* spent for the

the sMam@€Cmhl ochse.t hMa rSyu/parnedme Court adopted a
sessing whe fnheecre sas areytud md apmygpentLat felder al p
d gbiet ilnea t e, let it be within the scope of the
propriate
t
e

o — o o o —
co0oUT B v g

, which are plainly adapted to that
ter and spirit of €%hWhicloen g hidtl mtisideinc,e sa rhea veceo mst
stioned whether ‘mecpenadi w¥abdnfflippeme wEGosur t

2"4m. Li b rb30Y.S 4ts234 (plurality opinion) (concluding that 20 U.S.C9884(f)(1)(A)(i) and (B)(i) and
47 U.S.C. 8854(h)(6)(B)(i) and (C)(i) did not violate the First Amendment rights of libraries or their pgitron

28 New York v. United States, 505 U.S. 144, 1738 (1992) (holding that 42 U.S.C. 8921e(d)(2)(A)(B) did not

s

exceed Congress’s authority under the Spending Clause).

2%Dole, 483 U.S. at 206 (holdingthat 23 U.S.CI& 8 di d not e x cotityuhdeCtherSgending Glduse). a ut h
%0klahoma v. U.S. Civ. Se443(1947¢(balding tmat®2(8) 8f bhe MatcB Actdidaot , 1 4 2

violate the Tenth Amendment).

31 Seesupranotes 2530 for case citations.

32SeeNew York505U.Sat15859 ( “ The Court ° s br o a powerandes theCommeiceand o f Con gr e
Spending Clauses has of course been guided,tas h a s wi t h 1 povrgenerally, by hCeo nCgrnesstsi’t ut i on s
Necessary and Proper Clause. ”See generallZRS Report R4532F,ederalismBased Limitations on

Congressional Power: An Overvieaoordinated by Andrew Nolan and Kevin M. Lewis

33U.S.ConsT art. |, §8, cl. 18.

34 Sabri v. United States, 541 U@00, 605 (2004)

35 McCulloch v. Maryland, 17 U.S. 316, 421 (18189p alsdJnited States v. Kebodeaux, 570 U.S. 387, 394 (2013)

( Aswe have come to understand these wffirdsn McCulloch andtle pr ovi si on tlbkav[gtoe xpl ain, t he:

Congress alargdiscretion astothemeanstmah y be employed in executing a given po:
188 U.S. 321, 355 (1903.

36 See, e.gCutter v. Wilkinson, 544 U.S. 709, 727 n.2 (2005) (Thomas, J., concutfingjting that although the
ReligousLand Use and Institutionalized Persons Act (RLUIPA) is
it may wel!l exceed Congress’ aut hority under either the Spe

13
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never explicitly invalidated a s pleHodwienvge rc, o 1t dhiet i
Court hasotrkomghizpdoonaions and prisnciples tha
authority to condition federal s.pending, which

General Constitutional Limits
Conditions

The Supreme Court has ide@ongrsegpofveur toonsttatht
conditions t38F ifresdte,r ad o if g mad/d enagrmoufisott hper eofvuinddei n g
condition Secomwe,/tad eteh €« omrdagrn @am omsffunding str
t he conditt iboen aimalyAlloyd ef our t h, the condition may
to vine haltep emad g n fiptruotviiosniaoln, s uch s Frke Bpret hAm
Est a bl i s h nmiehnets eClfacuwsre sc.on §&st rsgiemtdsi n@gn pOovegr egsesn e r a
congtomal provisions outside of the Spending CIl
which 1imistsle@Qoansdnrnesvsys pbwestaies, and other pr
sovereignty reflBcttedkti m #tBe ¢ 4 Gioulest taxdfi¢cen.t 1 @ hi ty of
federalism concerss SpentdhagSECprame Cauves, t he d
frequently rsfebbigaot Comgrwhen ¢ nimmpoesximlga cgen dfi d n
federal funding. Howevet, asaomédi odust hedelatestriuu
apply to funding conditttions imposed on private
Clear Notice

The c¢clear notice principle requires conditions
prospective so that staoatrtreseheavcve adhmheoppomsunittyh
arranglement

concurring opinion irBabriv. United Stesf or t he proposition that “for a Spending
receipt of funds to be ‘Necessary and Proper’ to the expend

direct relation’ bet ween the £ omdSébriPhu.6wGAOGE32004r x pendit ur e
(Thomas, J., concurring in the judgment))).

37In the Commerce Clause context, however, the Court has suggested that laws that violate the principle of state
sovereignty also violate the Necessary and Proper Clause be
Congress’ s e n u meniz 4. Unitet Statest 5B 1oUrSi 898, 923 PL997)cf. Pierce Cty. v. Guién, 537

U.S. 129, 147 n.2003)(concluding that because the Commerce Clause authorized the statutory provisions at issue,

t h e CneadnatdeCide whetherthey could also becperexerai ¢ o f  Cawuthogity endes the Spending

Clauseot he Necessary and Proper Clause?”).

38 E.g, South DakotavDole, 483 U.S. 203, 20708, 211(1987)

39SedJ.S.CoNST.a me n d The¥owerénot delegated to the United States b tmstitution, nor prohibited by it
to the States, are reserved to the States respectively, or to the peSae generallZRS Report R45323upranote

32, at 2 (explaining that “beyond t he 1in tratedpawersini mits on Co
article 1, section 8 of the Constitution, “the €onstitution
that i1is, affirmative prohibitions found elsewhere in the te

40 seeinfra “Conditionson States Versus Private Funding Recipignts

41 Pennhurst State Sch. & Hosp. v. Halderman, 451 U.$7 125 (1981)Retroactive conditins can also be coercive.
See infra“Anti-Coercion”
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Ol"dJUO0OUear Notice Standard

seminal case onPtehahubeoar Stattiec Schvoaddand H
de¥mBannbhbuthe Supremea Cotuattutco nisp dwlwieadle dCon g
ding tfoorprstvatdes services to ind®Aidpats owfith
plan, s t'saat teiss ‘Thadodst widaymmeaekset h@ 1y o [Wio &'e d g h £ s

ns with deve&lompmestn’t Wkt HinadbnkistTchse t i on of
te also required Satsa tae sc”otfiod rtteackeal vci®nrgt aaisns iostt
arties disagreed, howetendingsthecgceopeiof
tdphearts ons with devtlaowpmentralg hdi staoBaialpiptricesr i a
suct htorudat hentprovided in the sesting that
ndPThebeasy. presented tmhéengsestiadce dwhecload
ederal funding.

(@}

T T 42T T

e course of combd d€Gaumtg heechapmwismpaidbsl i sm,ur c es ¢
gisepsoswer t didekbudinget he"Thpepe Chiumrg dlikwsne.d s p ¢
s Wit h ac ocnodnittriaocnts: t o

®opPp SToST"S o0 e Qo

e
[
n
e
r
a
e
0
a
r
e
h
n
w

_OH

[Llegislation enacted pursuant to the spending power is much in the nature of a contract:

in return for federalfunds, the States agree to comply with federally imposed conditions.

The legitimacy of Congressrgppverthasrestsan 1 e gi sl at e
whet her the State voluntarily and knowingly acce
of course, be no knowing acceptance if a State is unaware ofthe conditions or is unable to

ascertain what is expected offt.

Couvrthta fheClodngress intends to impose a conditd:i
do so ®MApmbygngusgshys rulefComlga eCGaaurfteldowel
of providingtk®gaacoeptcngtdbunlde Snadeesth
b
s

o v o

bligated to &bVmpe wy snsweicttthiid of nhiea xftilned icn g
ute as a whole, t Kge nCoruarlt srteaatseommeendt st
icy, mnot®Bmye wloyn tcrraesatt,e dt hlee g@od u rdtu toabkese r
‘cl€an’gtemmdiweheedn it intended to 1impos
on a stateThe eQaeathratn gfeuftolref edetrad
typical met hod of enforcing a fundin

o 0 = =

0
t
1
e
t

o ©» =

® o ;o B e o
0 o0

o = »n = 50 —+

(o S B R =N

= B = e B ¢
o5 + 0

t
m
t

~ e

42 pennhurst451 U.S.1.

431d.at 11.

4442 U.S.C. $063(b)(5)(C) (1976 ed. & Supp. 1l1).

45See Pennhurstt51 U.S. at 1213 (citing42 U.S.C. 005 (requiring recipients to hire qualified individuals with

disabilities);id. § 6009 (requiring states to submit a plan to evaluate services pobuidler the statutad.

§6011(a requiring states to provide “satisfactory assurances t
place for each person receiving services under the program);@ddg§ 2 ( a) (r equi r i eggasystemt es t o “ he
to protect and advocate the rights of persons with devel opm
4642 U.S.C. $010 (1976 ed. & Supp. Il1).

47See Pennhurs#51 U.S. at 15.

481d. at 17(internal citations omitted).

4.

50seeidat 25.

511d. at 23.

2|[d.The Court reasoned that requiring that state plans incluc

“pr otcensigeatdvith t he findings sect i o alstatepraglanhswere requinedftnd ¢ s s ary i f
t he ri ght sthadsestiontdiab26 (eihphasis added).
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federal goverfhmeds for wiohbhomdliardecwrdhnghyg, f
the Court concluded that the “apptapeidid hotatm
in “thaest Fremvirriccntmevret in excchange for federal

ThRe nnCwnmfrrta med t he c¢c1lea‘fr udet iocfe spraitieet ihpalye caosn sat
idn interpreting faaddmgs kkd plagd ] heoxdphr €e{s B1g roans s
intent todiimposne bae foao es tcaotnwctl co dPEdipge st chshhed ¢ e, t
Court s ugghtesptpad ptrhaipe otvisatome wtfahdtvfoaldoam t he
weme c onbdeictcawsne inagegpowatdednotice to the states
accepting Sfle cdioval afle wftnu ntdisd® ¢ € o M ssctus sion and t he afj
of the clear notice priererphod iaes ubitetuytuiemrt a lc ars:
not just an interpretive®>aid in construing stat

Pr i vRaetnee dfieers Vi ol atiofiendftFonding

—
=
(@)

lear notice requirement applresdiyhatt anly t
mp o s éss vfioorl aat isotna®(def Phret Lomadi tobchre.r ved,

al remedy for s tlaltye immpme Emdfnlcivanndcnet bwintshh ef e d
al Government to™Semmihategdnndygulkaweher St
ng conditions may state generally applicahb

c
i
c
r
i
r, wauycshi vaast ebypaprrties in cour't

T e 0 ®
o oo =

eme Court decisions applyimfg Itihtei gcalteiaorn nboyt it
i ally fa&lleTnhei nftia stthecad csgwtregygdmiviod v

agdauntdhag vopoddtiom gfveshatse to
t to sue the violator in co®rt to rec

hegoeor whenmneobuweties disputmdetrhe sco
le pfheoatlimrd gd dctassdeosa gwthiaorme [ tvles pl aint
te has waived 1its sovereign immunity

T =TT v O Fh
B8 o ® = o
™ o ®HT D s s
- o bl — S

[

«

‘@

o

[¢)

=]

o

-

53|d.at23.TheCourtf ur t her concluded that the statute’s legislative h

findings section “to Ibhat2hortatory, not mandatory.?”

*1d. at 27.

551d. at 24.

*61d. at 25.

57Seeida t 17 (“The legitimacy of Congress’ power to legislate

State voluntarily and knowingly StewardMachin€o.tv.lDavist30ltUss o f t he * ¢
548,58598 (187); Harrisv. McRae, 448 U.S. 297 (1930 erry Jean SeligmanMuddy Waters: The Supreme

Court and the Clear Statement Rule for Spending Clause Legisl&84druL. L. Rev. 1067, 1079 (2010) (stating that

t h Penffthurstanon of statutory constructibmok on constitutional overtones in 1987 when the Rehnquist Court set

the modern boundaries for Spending Clause legislati@ointh Dakota v. Dole) .

58 See, e.gGebser v. Lago Vista Indep. Sch. Dist., 524 1234, 287(1998)(“ When Co n gr erndisionato t aches ¢

the award of federal funds under its spending powerywe examine closely the propriety of private actions holding

the recipient liable in monetary damages for noncompliance with the condition. Our central cartbetmégard is

with ers u r thatghe feceiving entity of federal funds [has] noticethatitomll 1 i abl e for a monet ary av
(internal citations omitted)).

59 pennhurst451 U.S. at 28.

60 Right of ActionBLACK’SLAWDICTIONARY (11"e¢ d . 2019) (defining “private right of
right to sue in a personal capacity to enforce a 1legal clai
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/ UDYERITQWw EUDPOO

Congresseambpyr i vate r1right ofa afcutnidoim ga gaoinndsitt i wino Ita
exphtamsguage in the SlaHotwheovreirz i nign Itehgei salbasteinocne. o f ¢
will mnot readily infer the existence of a priva
whet her iGotnegnodecsdgptré var gabntd s econd, whet her Congre

creptrd vat E2Preamdsdiycsltear mnotice standard guides b
the statute at 1is®%ue is spending legislation.

e xaa nfpeldee,r a1l s tEdtuwtad ,i omlad Ramhlty and Privacy
videad ot fautnds s hall be made available under a
ational agency or institution which has a p
onofesoudents without t h®ImGrointztaeggna ¢ ons en
jtPhprCadidwret ¢ ons itdheirse dr ewghueitrheenre nt |, stated
on,a wo wleld matlal pw i vate universifthifor the
OMfrtecomwmdser hearing allegations that the
, a university employee 'ddikecdwkedgde¢chet al
fficials conshdaeagiocgffihEfipppliownatifon uftar
ity for a vidédSeactl @®dBa’d f ¢ld g RhRPaA pdaalwsouwasn tp rtiov
upaelrsswoltnos, s‘maetdiemr g’d alwgr defprived them of t he
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»—&»—hgmm(DOQ(DCD*O"H
(o e Y

B B 00 I "o
oomo.-mcc:-cco~=
| 00 < 00
+< 000 = o

wn ==

CitRPagnhut he Co turntl ehsesl d€ gtchgal¢ s s wi t Ha md cnhamirf evsoti < e

aftunambi’gmbobanst to confer individual r1rights, fede

for private leh&%lrheee Macnkirntobwl efdpg tdi nhaffs suing ur
0

§1983 d not have the burdenrefmdsicawisneg §a nl 9i8n3t e
generally supplies a remedy for t H€Howwaddr,ation
such plaintiffs shéléxhatvent e rd &MMann ptthi‘sa aGoeu,r tf e d
view, thergquwasion nbadi FERPAure provisions fai

enforcea®BHer roghtsthe Courtlachsodledi gbbhesopt oof
credltaimgpresent in other | a®whi cshu cstim aatsp eTtidtalne s V

6lSee,e.g20USC. 81 415(i)(2)(A) (stating that “[a]lny party aggrieve
act“ shall have t he r i.gnhichaction maybé braughtiin any Statelcourt ef coimpetent
jurisdiction or in a district court of the United States, w
62 Alexander v. Sandoval, 532 U.S. 2286 (2001).

63 suter v. Artist M., 503 U.S. 347, 3568 (1992).

64 Gonzaga Univ. v. Doe, 536 U.S. 273, 279 (2002) (quoting 20 U.S.C. § 1232g(b)(1)).

51d. at 276.

661d.at 277.

6742 U.S.C. 81983;see also Gonzag&36 U.S. at 277.

68 Gonzaga536 U.S. a280.

691d. at 284 (emphasis added).

01d. at 283.

11d.at 287.

2Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2008iseq, which prohibits discrhination on the basis of

race,and Title IX of the Education Amendments of 1972, 20 U.S.C6&1, which prohibits discrimination on the

basis of sexare two prominent examples of spending laws enacte®prmhurstor which the Supreme Court has

recognized a private right of actioBeeCannon v. Univ. of Chi., 441 U.S. 677, 709 (19.A%wever, these examples

do not illustrate the Court’s current approach teo implied r
right and a private remed$eeAlexander v. Sandoval, 532 U.S. 275, 287 (2001)
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shall be subjec™lends ttwa d, stchh dFrERBA tp o@lvds s i vad, s pe
only to the Secretar‘yoofuidsc s hialbdhif,lbedla madda imnwga t
institution with a noncompliant poliinctye/f easntds .t hu
Moreover, the Court reasoned, the plaintiff was
the Secretary to icgvesndgatte minaltaet faxmsd so funtdlea
circum&®tances

2EOxT wOl w+PEEDOPUaw OUwll Ol Eaw
Even 1if a spending condition establishes a priv

detetmiens cope of 1iabiliift yt hosrt vtrhoek hativeadialratbilceu lrae 1y
court may need to decide whether the law allows

or certain®Thes Suposemfe €Cfmmtdi hags’pleecbtidtiichitts]l i abil
like the c“mndistebbdnmnuwithbiegd¥dhel yeviewi“ngewotuhret mu
[ st aftruotne ]t he perspective of a state official wh
the State should daandpt apdhe¢é het abbhit g&Tthiecons t hat
relevant c Ovihseit dheerra tsiuocnh ias st at e td@milaci ahewstthdec
might itnycpwkern otfh ¢ ity in question ffhntheasvaglyoft
Supreme Court has requioneduphbe¢ytehe o€quheisean
l aws e n aPcetnendh uarfstte r

Il Rarnes v. tGeromwhet¢t¢ besidepbadintiff could reco
discrimination in violation of c¢certain provisio
( ADA) and the Reh8BothtstttonolAcprofi$9dadas adopt
of WVitlbd the CivilunBeghwhedbchta off i D26 S lapr eme Cou
federal court may J%UnetBidlamgbawpveorp,r italie Ceddte fh
elaborated ofaptphe pmd®intieng edfi e f .

ThBar @enrt eded hat“cgpintem ctflmda ls panaredeg demedyatio

iSappropriomtley 1idl itehfe fown diibhg tcree biyp iaacncte pitsi ng f e d
it exposes itsel ¥EThe |1Cabi il i“ffwmgdoidrd et chilaptit enmatt uirse .
generally on notice that it 1s subject not only
legislation, but also to those remedies tradit:i

3 Gonzaga536 U.S. at 287.
1d.
S1d. at 289.

76 SeeCRS In Focus IF11291ntroduction to TortLawby Kevin M. Lewis( s t at i ng t hat “compensatory
attempt to make an injured plainexicefed whompeds"atwhi yedpmagds
the defendant for his conduct ”) .

7 Arlington Cent. Sch. Dist. Bd. of Educ. v. Murphy, 548 U.S. 291, 296 (2006) (quoting Pennhurst State Sch. & Hosp.
v. Halderman, 451 U.S. 1, 17 (1981)).

81d.
1d.; see, e.gSch.Dist. v. Se¢ pftheU.SDep t of Educ. , 5"Cit2009)@ndang)fasking 256 ( 6
whet her, under the Spending Clause, “the oblaiegations set fo

unamliguous such that a stadéficial would clearlyunderstand her responsibilities under the”Agt .

80 Barnes v. Gorman, 536 U.S. 181, 183 (2002) (citing AD208, 42 U.S.C. 82133, and Rehabilitation Act
§505(a)(2), 29 U.S.C. 894a(a)(2)).

81 Franklin v. Gwinnett Cty. Pub. Sch., 503 U.S. 60, 69 (1992).
82Barnes536 U.S. at 183.
831d.at 187.
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hich include c¢commegmsnattarvgg edneedrd dgpdlsy 1 dnmiodt ei
ma¥Akcscordingly, the Court held that punitive ¢
e nondiscrimination provisi®ns in the ADA and

y,¢ d uwg k kBoitwegmi.aam Board ,2oif e ESSwmp waeghoimCo ur t
shtneowod”t oea funding recipient of i1its potentia
tion need not &Pmka dihCsoomwr t hé¢istetduthrekbonea
snoweree omhat they could be liable in a pri
7iIFaitrisotn,. t he Court noted that 1its decisions
bedivebbe forms of intealdonadn 8 ExTditerdl
dgulations implementing Title I X clearly p:

f or & Bhrdlayp p3e0l lyabtaed scrouwlretd t hat Title I X ¢ o
time of thencoh%lunc atsheens eq uceisrtcivoms t ances, t he
oolc bwhd dnot have re.aliistt ircerhd iyn esdu pfproesee dt ot hrae
e who report®d sex discrimination.

w
d
t

oo o

(13

nw B oamo —~a o

ﬂmﬂo“moﬂmomﬁ
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t h 6 Whgehr a adda ¢ kCsoowr ¢ ¢ o grneimeeddi“@ s p niocti t ' y provided
l evant™beog ihs Icaatsieosn ,iwnhvoas levne dl i @ iwaesnoehoepsiteesd be f or e
nnhlunr sccon tfSupg e madtelfmamrdte d more Ard i tmwd lo nc 1Cemit try [
hool Distducacat iBomrad. codfu eEpihwsPeelnvnilsutgrastaru po stthat
pressly provided ®Rlod#rlhai pgiont@enfghhtolicechdttlh
dividuals with Disabilitié&csl ehadriitcrrotttihmetic e Act (I D
at, by accepting funds under I DEA,petrhte yf eneisg hitn
igation brTthght tunt ddre hREhAoasi greadb ffdecea satwar nde yp
art "6 fheopreddhkuly paertsynt@dttohfactengasre i t her
cofdalsearly encomffassed expert fees.

© = =+ - C/)’“g"‘}
—

2B = e I T S T I ¢ R

o

o

841dObserving that punitive damages could welhldoexpressede d t he a mg
doubtt hat “fundinkgdrbevpiegteewoto exposure to such unorthodo
“woul d ecacoeptedthafundingf punitive damages 1ialdatll88t y was a require

851d. at 189.

86544 U.S. 167, 18283 (2005).
871d.

8814,

89d. at 183.

01qg.

911d.at 183-84.

92Barnes536 U.S.at 187.

98548 U.S. 2912006) Although parts of IDEA predatd@ennhurstCongress added the relevant cause of action in
2004. Individuals with Disabilities Education Improvement Act of 20@4,. 108446, tit. |, 8101, 118 Stat. 2647,
2723.

%4 Arlington Cent, 548 U.S.at 300.
95 1d. at 297 (quoting 20 U.S.C. B415(i)(3)(B)).

%|d.at 297-300. Ayearlater,th Court held that “IDEA grants parents indepe:
their own behalf. Winkelman v. Parma City Sch. Dist., 550 U.S. 516, 533 (200ile the school district argued that
IDEA did not provide adequate notice of thesetypesofai ons, t he Court reasoned that the

i ssueAringtdn€Centrab e cause recognizing suits by parents did not ex
r ecovld aty34.”
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Whil €ouh¢ cited its pr i &cro Soepssi nsitornosn go s utphpeo rnte afnoir
int er p%iettoantciloundealn t heamyns taf ciontgmeas sinorntale 1 egis
record did not s upop Ifyu ntdhien gr Smyeudi iisffiiit eema tinsoyt ,i cteh e ¢ o1
committeel DB atThedf eomnferees ‘ant ohfd etgls aats tphaer tt eor
the '¢tostuwde r e aesso manbdl ef eeexsp eonfs expert witnesses a
any test or evaluation which 1is .fcoaufed t o be nec
“Whatever weight this Ilegislat?’tvhee Hiosutrdirty ewmas wind |
i sotn s uf f 7Tiheen tC ohuerrt & ifs] tna tae & ptelmadti ng Clause case,
majority of the Members of both Houses intend b
conditions that go along”™®ith the acceptance of

ThusCothet today is likely to deman@onmngrpesicilias't
aut hor ipzacrdt d mamdyarbeyond agency.aduichn qtue stteiromisn a
however, will bec adseec ibdacsdi so nb ensd ecdaissehhves pednabopve:
examplaet Il east one lower federal court has cited
“on n'otfi teheir obligatieerewn nkmwdedi®®®amwmnexpress, pos

DYl UwOi w2UEUT w20Y1 Ul BT Ow( OO6UOPUaA w

e Su@oruernte hawnderl dt tdhhaCometatmts ownegrtehitagtnt eismmu n
immunity from | aw®hld¢ sEIfeidendt MyApandmd et ciist
ticular ¢¢’kbampl pRPimetpden o ft hat cfoardadrsalmay no
fcoonmmenced or prosecuteds’"bgapmisvta®@eaec otfi 2 chmes .1

hough individual states are free to waive th

lawsuits , a(ornoggoactses ema@awigsaotvdeyr ei gn 1 mmunity wund
circum¥ ances

E
h
S
ar
ct
1t
f

o B»oT =g O

Evelonfgeannot waiswevdethei gt aitmemunity fousa part i
its spendingi pdwtdae swdioivncrtermetniirvt y . Specifically,

97 Arlington Cent, 548 U.S.at 300-303 (finding pershh @ st rongest s unieppeetationof IDEA” t he Cour
in previous Supreme Court decisions interpretingthetermmo s t s 7 t o ¢ x seé alsderestGroyeeScht f e e s ) ;

Dist. v. T.A.,557 U.S. 230, 246 (2009) (suggesting that even if thetetditlnot place school districts on notice that

failure to provide a “free appropriate public education,” a
education costs in a specific factualeasCoutdecisidnallowingt at es had

such reimbursement in “appropriate circumstances”).

98 Arlington Cent, 548 U.S.at 304 (quotingd.R. REP. NO. 99-687, at 5 (Conf. Rep.)).

9d.

100|d.

101 seeReligious Sisters of Mercy v. Azar, No. 3:0§-00386, 2021 U.S. Dist. LEXIS 9156, at *72 (D.N.D. Jan. 19,

2021) (concluding that North Dakota “possessed sufficient n
enacted in 2010gi fhicwmad dopr bhsddtodi gender identity,” reason
prohibited “sex discrimination” without explicitly mentioni

courts had determined that laws banning sex discriminationlequalbar r ed di scr i mination based o1
1025eeCRS Report R45323upranote32( “ The Eleventh Amendment and State Sovere
103EMC v. S.C. State Ports Auth., 535 U.S. 743, 753 (2002).

04yscConstamend. XI. Although the text of the Eleventh Amendme

or any Foreign State,” the br oa destitsbhycitizansdf thd defendafit s o ver ei gn
state SeeCRS Report R45323upranote32.

1055eeCRS Legal Sidebar LSB10466ppyright and State Sovereign Immunity: The Allen v. Cooper Degisjon
Kevin J. Hickey
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condihti arecteipt of fedeomdedftuuntde be @auedfaitme cert
Ef fectuating s ut¢hl eaa rwasitvaetre nreenqgtu ifrreoom aCongr es s ar
thby acceptinghtedtnabsfagdaaitty dgirwen wpittlse ibry
cit i%letnsi.s weltlhes emearle dr ¢ haitpt of federal funds
has consented t’8%Nouri td oief'n efacadsewraatl ¢ Icyo ucraans ent [ ] t «
court by pamntgiraimsa tfiumgd eidi®®lpn d ¢ e atdhet hetafSupeeme C(
held “Sthmteccons ent twmesqwiity omuaslitihybtehxeprtesxsted f t he
statuvasis tPemtn swirdslte ar néd? ice standard.

The Supreme t®aunttlhzed cmlSieesds a mon vi.n THehxaats case, th
considered whether an inmate at a state correct
funding recipient, for mohbhy RRemagesudotbtanll Uge
I nstiteult iPoenraslooms Ac t 1MRL U2 PAOgf RLAUBPANstitutional
federally funded facilities a ri“‘ghbsoéinbacaliphyh
bur’dehne i r r el i'¥Am uisn deixverrécviasiel .t hanh p “BbUBPA claim
appropragtaenséel ad over nment

The Supreme Court concluded that tshmmuhahguage

from private ¥lpe¢eosci ffioaraldhimilgPetsahtethdrihation of

‘appropriate 71 elieifs angoati ntshte au ngeoqweirviomeant ,e X pr es s
our preced®hhe €ewyutirdescr“ped dtehde alnadn gaumbg e uaosu s
about what type8®lonf Irieglhite fo fi tt hiinsc laundbeisg.ui t y, t he
apply the background rule tchoantsdtwawmevieno wfl apyfo rs oovfe r
the sowmdetigms dcdionas d¥krowamages.

Al t hauitght evai ver o funsiotvye rneuisgtn biemnc | ear fr om t he t
(rather than its structure or purpose), that do
“magic "woradfSfect "8AucH eamswaitweor .federal appellate
Congr eds snote an s & ownodlidt8w eln’vkeer validly effect a waiyv
sovereign immunityP®lim PEhditmlge 1gSsl @ouoph. of Aj
Circuit held that a state univensiTtiyleohXentedts

106 Gryver v. La. Bd. of Supervisors for the La. State Univ. Agric. &d. Coll., 959 F.3d 178, 182{&ir. 2020)
107 spssamon v. Texas, 563 U.S. 277, 29011)

108 Atascadero State Hosp. v. Scanlon, 473 U.S. 236,27(1985)
10919, at 247.

11050ssamoy563 U.S. at 284.

1111d. at280-82.

11214, at 281-82 (quoting 42 U.S.C. 8000ce1(a)).

1131d. at 282 (goting 42 U.S.C. 8000ce2(a)).

1141d. at 285.

11514, (internal citation omitted).

1161d. at 286.

1171d. at 285-87;see alsdPace v. Bogalusa GitSch. Bd., 403 F.3d 272, 279 &ir. 2005)(en banc) (reasoning that
“[wlhen the condition requires a stabewaive its Eéventh Amendment immunitypole’s requirement of an

unambiguous statement of the condition andits proscription on coercive inducements serve a dual role because they
ensure compliancewitht h e Su p r ereguirem@nt that aiver pf Eventh Amendment immunity must be (a)
knowing and (b) voluntary ) .

118pace 403 F.3cht 281

9s5eeid( calling t he s tabsenttdlismanicingantationsofmaghwds  t here can be no wa
“little more than frivolous?”).
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condition of receivumdge rf ead e}l e esdtibacaut tilemaw fpu wd s d
t ha“t$tate shall not be immune wunder. fhe mEklkavdnth
in Federal cotUed¢rfifomdanalivntdlatuoB@IhEihch,udimguilt
sitting en banecr e(aic.hee.d, aass ianifl wlrl cpoanncellu)s,i on i n 2
interplay between the 1986 provision and anothe
Re hlaibtia t ¥2dmp oActta.nt l y, however, both appellate ca
expliciml i hlei sl 9,8 dp uptrtoivnigs isotnat es on mnotice that
laws 1f they acckpt e dniflet eprdacld iismonddnse x pr es s ly 11 :

and Stulpe €Came rSto sisnda he red oact e d’st ma gminmmacimtt 1t9hfa6t 1 a w
haplut Toenx ansot ice that it could "W sued for damag

Penn hsurcslte ar notice standard thus serves as t he

adequately apprises a state of regupotmentasl tie
legal exposure for vlUnodleart itomaCto asftraerhdsasrsdh,oohdi s 1f a
expressly whether it intends for a funding cond
such a clear and unequivocal statement 1s even
private suits against state governments.

Rel at edness

A s econdi dtehrmato iwootu 1 d 1 i1 k edleyt eirnneilnuidneg itnhe cons t it
spendingisowlladthen rtehled tceoinhdei tuimodhe rilsying pur pos e

The Supreme Courfelgsanttggms ghtd bbatllegitimate
‘t o the federal interest in’” putrdhasud arehatiwvalay
bar for the relationship bet"WkeSaut heDebondut vonD
t hCoulh¢l dCammgppes misconbideyeonhedn federal highway fu

adoptdnoant iocofnal minibama dgy e nkiamdc agdt Ttyo ntehleat e d
federal sovatemest iI?AT hhdioglhowa yd i sdanfaeoxdy ettidne

precise interests served by the,renidnoghiadual high
minimum drinki“age agfe trled am@idn twmur poses for whic

expensdefde int Bamd 4dtfHledtt s mavd Ibeen fr usdtrrimtkdacd gby v
ages amon@?the States.

A spending condition may also satisfy the relat
is to ensure thraopded¥lrSgledm nwd.s ,@ntideee dS uSpt ract mes

Couurpthel d a st attuhtber itbhearty porfo ksitbaittee,d 1 oc al , and t
that receive at 1 e,desvte n§ 1wWi,t0h0oOu ti né pbencdiefcitcl opiruovalfs he

120 jtman v. Ge@ge Mason Univ., 186 F.3d 544, 5551@&ir. 1999)
12142 U.S.C. 2000d7(a)(1).

122pgce 403 F.3cht281

123350ssamoy663 U.S. at 291.

12450uth Dalbtav. Dole, 483 U.S. 203, 2qZ987)(quotingMassachusetts v. United States, 435 U.S. 444, 461 (1978)

(plurality opinion).

1251d. at 208.

126, at 208-09 (citing 23 U.S.C. § 101(b)).

2Chippewa Cree Tribe of the Rocky Boy’'s R&CR20¥8tion v. Dep’
(reasoningthat because tAmerican Recovery and Reinvestméat’ swhiStleblower procedures are designed to

ensure that stimulus funds are properly spert,¢h r e 1 at e di rinterestlinensuring tidad vast quantities s
of federal funds are used for their intended purpoge.
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federal money as ea®Whlidmenheo€Cotuhe 6ffimad its d
Congsesasuthority under the Necessary and Proper
limitation, the Court still focused on the 1ink
int ¢PTehsetc.Nsesary and Proper Clause, the Court r ec
““ o see to it .t.haar d aixnp afyeat dogdatrsfor the gener
away in graft or on projects undermpmibndd wHdn cfeu
are derelict about "rmanding value for dollars

Lower court sSahbarviec e etx nunpdlgodl d nondiscrimination 1
federal spending legislatiTdhe DgLinLtircalidat hdse <
ex amptlhéCtongr ess reasonably can insist that decis
funds not be based 78 hier rTahtiirodn aCli rdciusictr ihnmaisn astui gogne
nondiscrimination requiremeng feoethedepireEmshdesr ac
waiver accoelat’wédnghiskbkmentDoat8a i culated in

In practice, the r &loaw "¥Bdbdhecistsh erre pueProdrms nmto hiesa fat e r

Supr€@anert struck dowassaufbPrademigl v omeliadtted t o t |
purpose of®¥Whelepkodengcourts sometimes have co
satisfy the ehageddadrmske, mtolo agme lear tpertdemtreedds r tdh e o

be particulld8Fby dxztahaep INeimmgh.h s Ct Swopdtetmidse Cour t
description of theNawl o re/d ne .s(sdlercicitgdoeddr Efmevied syiena r s
Doje¢ 1in c ontchleu dei mmngd it thihotrmss mmme dr @elnatyi ons hip to th
federal’” B9t hdr nsguoculirhtess Tent h Cir cu‘irte,quhawa des i

cr
de grodfe connection between the condition and the
“one of r eas oinmaubnl ernaftsaso hoarivi msitna n d alf®Atl enaslkte pamle t er

128 qabri v. United States, 34J.S. 600, 602, 605 (2004).
1295ee idat 605-08.

10 dat 605. Although not every bribe would be “traceabl[e]?”
was “enough” in the Court’ s view, that the statute “condit.i
definingthefederalintee st ” and on a bribe of at l east $5,000 in value,
Id. at 606.

BilBarbour v. Wa s h . Metr o. Area Transit Aut h. 374 F.3d 1161,

discrimination ° fds,justlikethesgraft dissugsed Sifibsi’d e(rqauS@brfiﬁéh]ngJ.S.’at 605)%kee
also, e.g.Charles v. Verhagen, 348 F.3d 601,608¢7 r . 2 0 0 3 ) Cgngresahasiamigterestinaliocating
federal funds to institutions that do not engagdisoriminatory behavior or in conduct that infringes impermissibly
upon individual libertie’s ) .

182Koslow v. Pennsylvania, 302 F.3d 161, 176 (3d Cir. 2002).

133 City of Los Angdes v. Barr, 929 F.3d 1163, 1176'(@ir. 2019)

1345eeidat 1175notingtha  “t he Court has never struck down a condition
p r o nGRS Report R45323upranote32, at 30-31.

18%55ege.g, Colorado v. DOJ, 455 F. Supp. 3d 1034, 1055 (D. Colo

assist federal immigration enforcement efforts wer e not s
and local law enforcemén i n addressing the most urgent c¢criminal justice
136 City of Los Angele®929 F.3cht 1175.

1371d. (quotingNew York v. United States, 505 U.S. 144, 167 (1992)).

138E g, Kansas v. United States, 214 F.3d 1196, 11290 (LG" Cir. 2000)(holding that the Temporary Assistance to

Needy Families (TANF) program, whniccohme* pfraomviil deess ,f”i nwaamsc i“acll esaur
the IV-D [Child Support Enforcement] program and its requirements, which assishémme families in collecting

child support from intersaban tt pat emd tsh Sg forth inthe sameswehapter &f

the Social Secust Act , whi ch Grantste Statedfer Ail @and Seivices to‘Needy Families with

Childrenand forChildWe 1 fare Services’”).
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reme Coudtusludtofsrddbtobnd sr, el at edness standard 1
ingent wa ¥t,h esnusgtgsebsetei nogb,vtikoa mpl e, ’drd wkier ect r
condition and t BT heex pSei nxd iht uCri e odufi ¢ty v eh & fwtetvde ¢r ,
wi t hlsu satnidci ds g Tfhoornmausl a t i o,#D ookfe mahien ss ttahned acrodn t r o1
conditional g%*ants of federal money.

AntCGoer cion

Thai¢ldement of judicial review of spending cond
unconstictowtricéma&bklajl] 1 Yomge @ isn g.,dmo wefrffew]l st ates
incen’ttiovec[asr]r y ouasfbtdrgahhspeliaaductsdlrrelmaniinn gf rtehee t
feder alCoumglmensgs not ,“c h mpsetbactres t o addmpea feder al
constitutionalkc odmmatnrdi'éfeer icnagl 1 ed ant i

The -cacoommandeer red 'dceftusrd aament al ”istt rtulbcet ural deci s
Cons ¢afttihtei decision to withhold from Congress th
St atebn.der the Udw®al ssysibeormechioginhtey ,f eder al gover nme
staweeld soveitlThgn Copewed s ution allfeecdaetreasl paower s
state gover nmewatyss .1 nT hhe nSuumpbreetmaecflye CMIa upsreo voifd eAs t
la'whall be the supgiwmenda@owmdr ¢he LhadpPpower t

0
At t he s ame’stilmeg,i sCtantgdmes sdit horpowers bPnumerate
Cons t t*€Tuhtei oTne.nt h Amendment providesTe¢ehatvadltoth
the SH¥WdhesSupreme Courctommamnrdoercidhgthttomtmtiree t o
t his sbtymaelithoiaegsrs gcfamma nsdtiantges t o | egitsol ate or r

refrain from 1| eegoins ltaltei nfge doety arbec'@8umllvafetri nmmnge n t

139 cutter v. Wilkinson, 544 U.S. 709, 727 n.2 (2005) (Thomas, J., concurlin@ytter, Justice Thomas opined that
although the Religious LandUsec&an I n st i t ut i onal i ze d entralycansonantiththe( RLUI P A) wa s

Establishment Claue , it may we | dutharity undet eltheCtherSgendittausé or the Commerce
C1 a uld.dustite Thomasreiterated his view, first state8abri v United States541 U.S. 600, 613 (2004)
(Thomas, J., concur rforapendingCtalmue ej wdgndei it ti Joon tomata St ate’s rece

‘Necessar ytotheekpeRhdituoep corf” t h e f u msame.obviosh simple,amdids ¢ cber &1 at i on’
between the condition andthe expenditure of the furids

140 cytter v. Wilkinson, 423 F.3d579, 5876 i r . 2005) (finding “nothing in Justice
our evaluationDole&f REURPAdwuWrdodpdioggt hat DoRielttédiess sat i sfies
requirement ”) .

M“lKansas 2 14 F . 3lathiacontekt2ad@ifficulf choice remains a choice, and a tempting offer is still but an
offer.” ) .

142 New York v. United States, 505 U.S. 144, 149 (1992).
143 Murphy v. NCAA, 138 S. Ct. 1461, 1475 (2018).
l44|d.

145y.S. ConsT. art. VI, cl. 2

1465ee, e.9U.S. CONsT. art. |, §8.

147U.S. ConsT. amend. Xsee alsMurphy, 138 S. Ct . at 1476 (“The Constitution c
legislative power but only certain enumerated powers. Therefore, all other legislative power is reserved for the States,
as the Tenth Amendment confirms. ”).

18gedNew York505U.S. & 1 4 9 hile Cohgigs has substantial power under the Constitution to encourage the

States to provide for the disposal of the radioactive waste generatedwithin their borders, the Constitution does not

confer upon Congress the ability simply to compel Statestodoso” ) ; Print z v. United States, 5
(1997) (“[T]l]he Federal Government may not compel the States
regulator yMyphw gt 3 s S”) Ct . at lhdappehstance thattheslaws challengeddwt ¢ 1 o f
YorkandPrintzc o mmanded ‘affirmative’ action as oppetkatd to imposin
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In the spending context, thesaee sacnimddPwlsghder ati
essentially athk's Whgttiematae sechoiece whether to a
in exchange TTBAs felder SupfamdsSComtrit Rackcootgan ivz.e dDa |
sometimesfinancial 1induc egnhetn tb eo fsfoe rceode rbcyi v(eo nagsr et
point fptr ewhiverke t ur n”s$®1Am ttoh ec ofmapcutl sD vodfw utrhtat cas e,
concluded tshanc€Eamngwves for states to adopt the n
“relatively mi”PdnDeon ce@aucncaegpetmaenncte. wéu lrd ladd tved ys s ar
percentage of certraim Fedted addDashfg htwhaey ffuunnddss

otherwise obtainable unde®3specified highway gr

ile the Supreme Coaltfoedodeitedntdhmopotemt ke
ending comdétcoonogrennds NVatibnutls F2ZUk2addomn
dependent Busin¥hn (WNd&E Bg a 9,¢ nasteriboesdss wswo di f fer
inc onsd utdheat Congressoevecaeobat pd imktda pdet by ¢ ond:
3t Medicaid funds on its acceptanceP®of Medicali
ief Jusautko Roldweprdathsittohne oSnpending 6Gkdhwd é aalys
mself and Just icwehsi 1 Br efydeurs talnods sKiaSgeaanl i a , Kenned
d Adiitous sed thpgoirnt &UBsescsneunspe itnhea pl utrlad i ty ¢ o
ndwasonnvalid on narntowesesvgegmdeaynddsp pteHdnmttehe ojuor
scE€Chbefl Jus’soipcicmifRoonbe ¢ e nt i al

Chiehfi ghdsghet¢’'ddpthdenteton existing Medicaid
iss iroens e mbl anc’s, vi e‘wtelve epg bhthr aldPtdyhpr poaml ity
dfihderal funds received through the Medica
of s.tcaadtres tbiutdugteitnsg, o v e r ’tlo0t aple He€dehnetn ucef. mo st ¢
ality obs e, vtehda,t btyh ec ohmpgahrsviksgomnf t n d 1 t ®td il £ s 8 e

T T B 04 Q_O@:r‘omo’\wé
— 0O X > 0o B ™Mo T IT S

e = ~+9g o
[ I N O]

Congress cannot issue direct orders to statelegislatargsp 1 i es in eit her event . ”).

149 5eeReligiows Sisters of Mercy v. Azar, No. 3:16/-00386, 2021 U.S. Dist. LEXIS 9156, at *74 (D.N.D. Jan. 19,

2021)( “ The Sp e coencignbadkstap sselosely linked to the Tenth Amendment conceptthatthe federal

government may not commandeerthe statestoa ¢t or admini st er a(interaalquatation r e gul at or vy
marks omitted).

150 New York v. DOJ, 951 F.3d 84, 115 (2d Cir. 202@)oting NFIB v. Sebelius, 567 U.S. 519,578 (2012)).

151 south Dakotav. Dole, 483 U.S. 203, 211 (19@ipting Steward Machine Co. v. Davis, 301 U.S. 548, 590
(1937))).

152pple, 482 U.S. at 211.

1534

154 samuel R. Bagensto$he Antileveraging Principle and the Spending Clause After NRIB1GEo. L.J.861, 864

(2013) (statingthdFIB“ ma rthefirstttmeever t hat t he Court has held that a spend
unconstitutionally O&RR56¢W.9 atttab¢Ginsburg, 0..ecenturringjnupart ancdissenting in

part))).

155 NFIB v. Sebelius, 567 U.S. 519 (2012).

156 NFIB, 567 U.S.at 575-89 (plurality opinion of Roberts, C.J., joined by Breyer and Kagan,idJgt 671-89 (joint

opinion by Scalia, Kennedy, Thomas, and Alito, JJ., dissenting).

157E g, Mayhew v. Burwell, 772 F.3d 80, 889 (I5'Cir. 2014); Gruver v. La. Bd. of Supdsors for the La. State

Univ. Agric. & Mech. Coll., 959 F.3d 178,185n.516i r . 2020); Miss. Comm’n on Envt’>1l Q
138,176 (D.C. Cir. 2015%ee alsaVlarks v. United States, 430.S. 188, 1931977)(“When a fragmented Court

decides acase and no single rationale explaining the resultettjeyassent of five Justicébe holding of the Court

may be viewed as that position taken by those Members who concurred in therptegom the narrowest ground ”

(internal quotation marksmitted).

158 NFIB, 567 U.S.at 584 (plurality opinion).

1591d. at 542 (majority opinion)see also idat 581 (plurality opinion).
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0.5% of Ssutbh'®PBehot ag the clear notice requirem
reasoned tshastp  Cmdignmge spsower to enact the Medicaic
“surppasfetipating St atreest rwoicataht dpvidesi tomsc ept ance or

Because theNEDRsts dehcaindetd n ye arcsoergoi, o nc apsrei nlcaiwp
is limited. Lower <courts DwahvmddFuahe dg utilsdee ipfivast ths a n
antcoercion analysis,-agsckpaigncEel rowdet hen maphksd
“de grodlei’hfdkor t he pr¥é2gndm(29) whateperbrehgatgewad at

risk if the state di¥Addiocaompyjl,y womh tbdwecoadu
int erpFleBbeday tchoaetr ctihoen alnitmit does notusaepply to
funds opposed to policy requiremeommsantdleaetr imigg ht
doctrine 1if ompexetpleretheé¢yFifHtheCitr cesttrricas @
how a state 1iisse snofte dceorearlc ifvieghjdsshie easug¢ datt thiempg lun
spent nagc ¢ @r ¢’sClo nwirecse soefr alh BWe | f ar ¢ .

Thus, while the Iline between per missible incent
t he-comrtrici on principle is newpaweecovogneconadilimnt
funding.

Independent Constitutional Bar

g lhagimseleatsi ocomhet k1l e ar -cnooetriccieon rteelsatt se dinse s s
utional unliensdse pietn dveinotl act ®&lse tseotnmet ¢ootthaebr b a r
formulations of the Adudd¢pomamkbpntecanst it
e constitutionalmplViodtcatfiesddbsg ianendit:i
nstitutfPTonal conditions

160|d. at 580-82 (plurality opinion).

16114, at 584 (quotingennhurst State Sch. & Hosp.v. Halderman, 4®LU. 1, 25 (1981)) (reasoning t
could hardly anticipate that Congress’s reservation of the
power to transform it so dramatically?”).

1625ee, e.gMayhew v. Burwell, 772 F.3d 80,89%Ci r . 2014) (holdi nofge ft thartt ™ hper o“vmasiinotne n
the Affordable Care Act was mnot unconstitutionally coercive
appearing in the ACA, [it] 1is nFo3uppa3ddZ5wp7h(8.D.NY.2009)) ; New Yor k
(reasoning that “like tNFB, MecHHS%2ad d26ddApansloenraeagardsng tompl
“conscience” statwputttsafilwbdaold ¢ hbtes texnappealfieldandeldinnl at ory regi me
abeyanceNo. 194254 (2d Cir. 2019).

163 5ee, e.gGruver v. La. Bd. of Supervisors for the La. State Univ. Agric. & Mech. Coll., 959 F.3d 178, 9& (5

2020) (“The threat of LSU losing whatkeamohat ‘sr ¢loatusel ynoet
encouragement’ ' of a state losing 5% of its highway funding
the head’” of a state losing all of its MedidNRBES7 funding (ov
US at5868 2 ) ) ; New Yor k v. DOJ, 9 SThis c@se i3 mMuck8mdote akinbaeth@r2td  Ci r . 2020)
NFIB. While[noncompliance]..can result in theenial of any Byrn¢JAG programfunding for that year, plaintiffs

do not—and cannot-claim that such aloss represents so significant a percentage of their annual budgets as to cross the

line from pressure to o ¢ r ¢ NewYork414;F. Supp. 3d at 570 (holdingthat an HHS rule on penalties for
noncompliance wit h feswasaoerdive, feasoning ttNEIBwacse ”“ s tmdru¢ apt analogy?”
Dolee because t he HHGStasrmallel “ptelrrceeantt tadefalhealth carkinding, Sut literadlys °

alof 1t ”) .

164 Gruver, 959 F.3d at 183 (quotinyFIB, 567 U.S. at 580).
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Two General Formul ations

As artiSamdah elda k,ataa fvu n dionhga sc oanfdoiutli oonf  an i1indepe:
congdgtiomal bvaorulwherr qiuti ¥t 1 eo v deon gvd wn & guet i'86me Cons t
To use an Papmpfl eCdmgmess were to condition fun
of“cauel and unultuhael BFivgnhitshh Mamtd[¢éjpe mtd ewo W lyd bar s
condition because it prohibits!®®ThatS8ueprfemeam Goumn
cons i—<derde dilt i mataal yndepeatedt c omnosft itthutsi onmatlu rbea
iWnited States v. Hiné"k nc@hhielldirbermat reyr ndests oPcrioat e ¢ t i o
Congress had required public libraries receivin
services to install filtering aodeswsarteo opnorln bdbgrm
websantdsot her mé&htaerrmfauls "€ emiledde nger s t o the 1 aw
that this conditiewhtreluaredgp ubtion aveihoflbattace ntehsa il
Amendment righ#®6%S ixf Jluisbtriacreys ,u sbemrcsl.dd € flet bnt t bes
did not induce the 1 iFbirrasrti eAsmetna meinal artieg httls e i ra npd
fede

n
g
c
receiving deral funds wad®etherefore within Co

Some courts and litigants appeanmt toonsketatbomwack
pr intch pdDeotfheer mu,l attrioant ing it as a catchall for a
condition induces the recipient to viitoslealtfe t he

exceeds ’sCoanugtrheosmsimpy e cbodiamx t o t he Fiegghutihr eGi rac ui
consideration of whether other constitutional »p
feder al”IfStuantdei sn gh a vien wookn¥edt dtelfpes n d e nt  Eloannsgtuiatguet i o n :
t oaif e e rbaalsiessdn objections, such as the aTgument

rights wunder t h’2HoTwenvtehr , Anbeencdanuesnet .f eder alism ¢ ons
embedded in the-colkaari omé'igindmeocunmpdse alhdavie conclude
Tenth Amdowmeme mBbtto aoptphhepriwiids es pendtihagt lepeatatides

15Sout h Dakota v. Dole, 483 U.S. 203, 210 (1987)th¢describing
unexceptionable proposition that tlspendinglpower may not be used to induce the States to engage in activétes t

would themselves be unconstitutiohafSee alsdJnited States v. Hernandez, 615 F. Supp. 2d 601, 623 (E.D. Mich.

2009 ( i nt erpreting the “indepe Ddletnot “croenrsetliyt uprieomeanlt bhrConmgis e u s
conditioningfundson behavir t hat t he constitution prohibits the states f
1665edJ.S.CONST.2a me n d . ExtkskiMe bail shall not be required, nor excessive fines imposed, nor cruel and

unusual punishmentsinflictéd.)Dole, 483 U.S. at 21011 (exd a i n i nagrant &f federalfunds conditionedon

invidiously discriminatory state action or the infliction of cruel and unusual punishment would be amibiegi

exercise o foroadsgendhg pogér)e.s s ’

®United States v539UW6.1941203 214 (2003)@kralityopinion).

1681d. at 201 (quoting 20 U.S.C. SB134(f)(1)(A)(i) and (B)(i) and 47 U.S.C. §54(h)(6)(B)(i) and (C)(i)).

1691d. at 202.

10g5eeidat 214 (plurality opinion of liaRandhThemas, 3Ji.,at20416. , joined by
(Kennedy, J., concurringin the judgmenit);at 215-16 (Breyer, J., concurring in the judgment).

171van Wyhe v. Reisch, 581 F.3d 639, 651" @r. 2009) (analyzing a separatiari-powers challenge to a spending

condtion).

12g5ee, e.g Mayweathersv. Newland, 314 F.3d 1062, 1067G#. 2002) (holding that thReligious Land Use and

Institutionalized PersonsAct (RLUIPA)i d not violate the Tenth Amendment wunder
bar” prong of the analysis).

1735eaNest Virginiav. HHS, 289 F.3d281,2887 (4"Cir . 2002) (“If the Congressional ac
rather than encouragement, then tmttion is not a proper exercise of the spending powers but is instead a violation of

the Tenth Amendment . ”) .
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initial“Ohbhedleourts have analyzed Tenth Amendme
constitutonal ¢l aims

Unconsti€Cahdohabns Doctrine

The unconstituti dmxa micmensd itth ® nsx tdeorctt rticnewhich g
be conditioned or distributed in W&PAscdarhat burd
principle of thisgodeammiemde ihsast leastt adbnldes htelde a be
that benefat & obas psertshobant infringes "Wis constit
The unconstitutional conditions doctrine 1is not
fousrt s ediscussed above, it has davbhbope¢d zenera
rather than the Spending Clause alone, and it h
on a varieBypoiMtOorgreas s t he udnictoinosntsi tduotcitorniane ¢ o
frequently arises 1in cases involving funding co
compel speech. In such circumst anc €dse,f itnhee tCoeur t
limit s of the govestrhmesnhhasts pespdecngfyprbgramtivit.i
s ubs’ibduitz ei,t has applied heigdheehetdo slcervuairiangye tfou n
a way that burdefountcamdet tthet comalotitisg hotfs t he pr c
Cases appe¢yingllthdsrat & owh ya ltvhaey sd'@ES Rlafnec t v on i s

Sul I,i mdhme (Qodurrte gmplhe i ons prohibiting recipients
projects under Title X of the PubliiccesHealth Ser
counseling, or referrals, or advocating for abo
lobbyin¥'Geaifioets. had to maintain physical and f
regulations, between tbha eli tnlbeb aXt e¢pdittih joetcith ean & san
Cousrtview, the reguladtppneod|jdbmdltatoand uenxtpnt ®s si o
but inste®d pprogleicbti tgerdantee or i1its employees fro
the psrosj@@aegresistents Wiotchu sTiotnl ef aXmily planning 1 af
c at®% .

The Court also upheld a statutory funding condi
challedmgei ran Li b *8Asy pdarsesvoicoivastliyonn adt ad, that ¢ as

174Benning v.Georgia, 391 F.3d 1299, 1308 (Cir. 2004) (holding that RLUIPA didat violate the Tenth
Amendment)accordMadison v. \tginia, 474 F.3d 118, 12827 (4" Cir. 2006).

17535ee, e.gHodges vThompson, 311 F.3d 316, 319N@ir.2002) s t at ing t hat because “the Ten't
does mnot act as a constitutional bar to Coamrgrleisnsa’’ss sTpeemtdi n g
Amendment argument, not as a limitation related to the Spending Clause, but as an independent constitutional

challenge” (internal quotation marks and citation omitted))

176 pace v. Bogalusa GitSch. Bd., 403 F.3d 272, 286'{&ir. 2005)(en banc).
177perry v. Sindermann, 408 U.S. 593,597 (1972)

17835ee, e.gRegan v. Taxation with Repsentation, 461 U.S. 540 (1983) (condition on qualification foreeempt
status was constitutionaBjrodv. Burns, 427 U.S. 34353 (1976) (pluralityopinion) (political patronage requirement
for non-policymaking government employees was unconstitutional).

Agency for Int’l Dev. v. All. for Open Soc’y Int " 1
1801d. at 217.

181 Rust v. Sullivan, 500 U.S. 173, 1936 (1991).

1821d. at 180-81.

1831d. at 193-94.

BiUnited States v539WE .194210-B4(2003)(pluraktyopimion)

N I nc. ,
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requirement that public Iibraries implement fil
interne¥Ther Coamest. concluded that tHEicondition
Amendmen®fArp kbt sl ity of taheRuCtorhhae tc o mdistoinoend d chfaitr
limits of th¥BfublHedkpnggomalmine materials that
have excluded from their print ¢ ol lleicbtriaornise,s tthoe
“fulfillotndleiroteadftobtaining material of requi
educational and "#formational purposes

By contrast, the Court found it unconstitutiona
for global HI V/ AfaD¥piopy ogx mlmisc ittol yh aowpeposing pr os
traf f®Thiengourt reasoned that ishes coopmrdibteicoanu seex ci
forgranttbe demts t hetilhe o@mverwmimemton an i1is3ue of pi
which neceesd afriidleyl irteyqutio t hat vie#Wlinsdide nand o1
matter that the f efdienrdailn gg oveecrimpmemtt sa ltloo wweodr k  wi t
not have the specifiedepoloibcpcsta viemdigmtaesgrtihg r e
independencfel lIfimemda™Byf hbafnCaat i oneas omeedg utihractd t hi
the recipient to either dis tsannmees sia gee,] forf roolme art |
identify with its gd¥eéetsmne sSwihigjecea t stploar spmige ¢ he:
hypod#isy

Thus, the independent constitutional bar princi
doctrine both s er vse aaust hao rcihteyc kt 0o nc1®Chodnigtricosns f eder

Condi toino®®d ates Versus Privat e
Recipients

Both governmental and nongovernmental @%htities 1
but many of the cases discussed above have aris

1851d. at 199-201.
186|d. at 210-14.T he Court rejected this argument without resolving whether public libraries, as governerdgitias,

have First Amendment rightlsl. at 210-11. Although only four Justices joined the main opinion, two additional
Justices concurr e dldiati214:1b (KenQedyy X)d. at 215-20(Brgyeredn.t .

1871d. at 211 (plurality opinion).

188|d.at212-12.Thepl ural ity also reasoned that the condition did not
[its] patrons with unfiltered Intermnet access”; Ildt “simply

at212.

®Agency for Int’1l Dev. v. All. for Open Soc7631(f)nt "1, Inc.,
1901d. at 218.

1911d. at 211 (quoting 45 C.F.R. §9.3).

1921d. at 219.

193 ged egal Servs. Corp. v. Velazquez, 531 U.S. 533, 547 (2(i6¢3liding a condition on funding for legal services

that effectively barred attorneys from arguing, on behalf of their clients, that existing welfare laws were
unconstitutional, reasoning that 1t “distorts” the “usual f
19435ee, e.gGonzaga Univ. v. Doe, 536 U.S. 273, 278 (2002) (observing that Congress enacted the Family Educational
Rights and Priva c yundecitsspending bowér4o cgnélitibRtPeagceipt of federal funds on certain

requirements Hatingto the accessand discloswsef st udent educat i on adirectsthec or ds” and t he

Secretary of Education to withholdfederahfd s fr om any pdubdi coonal pagethatfalsdér inst it v
to comply with these conditiofis ( q u 0 ¥.9.Gx §12329(b)(1))).
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t heir pbodliivtii¥idolemm sf or e going dis csuosmsefi dtnhmd ¢ mo msnt r at
Congsepower to impose conditions Thnetronted 1in
raises a questiomgoiewhkt heonetrtcthusifppeatndhdi g mi t s
provasndonts correspondsogacptrpimsdeicd omse mtriet idd g ,6 c1t

i
0
than states, or when a spendiinng adm wi deengtuilcaale s s
ma n {18r .

Th Su
condit

reflec
Congre

(¢}

me Court hadsthevegenexptekblsthiyt comdfianpen
s sAHadc t doodil $y¢psssocrdef heboeaw) g mabky

or servef iptesenstisngdh esystoupctdre taksms ema@i gnt y
s ftdm imfdivngumg |liberties that the Con

T
)

n o+ e
=
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With regard to the clear notice requirement, th
Clause legis fcadn t8na tatse eank itnh et of eader al gover nment
ecif'Thet reasoning behinhletheedofhioraecstc hamad ogfyf
c c eptdaonecse not appear to depend on the recipient
ramed in t-sstrantse offu f &id#8M halirs@ azmaggeamelmti sv.e r $ heé y v .
upreme Court invoked the clear notice principl
ng federa,l dtuna smi nsiungugne,s ttihneg ctlheaatr n ot i c ¢
ess of stthaet wpsubdfi ct Wé®® fpundianng recipient

—

= = e

eceivi
egardl
The relatednesfleegquithmemtructural decision of
with specific,, eamumearlatieondh tpdwer appear.s Tthee st em
Supreme Courhahawitbesnbvnedr ¢diheedpendi mg qud weme
render academisc otthhee rCognrsatnittsu tainodi?®l inmiottsh eor f wfoerddesr

Congress already has the power to f ubnedc alwesga s 1 at
they fall outside®Afll otwi ngnf€magateted powemposec ¢

¥For simplicity, this section refers to state and local goyv
196 Religious Sisters of Mercy v. Azar, No. 3:0§-00386, 2021 U.S. Dist. LEXIS 9156, at *75 (D.N.D. Jan. 19, 2021).

197E g, Jackson v. BirmingharBd. of Educ., 544 U.S. 167, 1882 (2005) Davis v. Monroe Cty. Bd. of Educ., 526
U.S. 629, 640 (1999Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 17 (1B@8t9f.Sossamon v. Texas,
563 U.S. 277,290 (2011)Wehave aknowledged theontractlawanalogy, but we have been cléaot [to] imply...
that suits under Spending Clause legislation are suits in contract, or that céaMmpdhciples apply to all issues that
they raise.We have not relied on the Spending @@ contract analogy to expand liability beyond what would exist
under nonspending statutes, much less to extend monetary liability against the. Stéjesting Barnes v. Gorman,
536 U.S. 181,188 n.2 (2002)

198 seePennhurst451 U.Sat 17( « Tlégitimacy of Congrespower to legislate under the spending power thus rests
on whether the State voluntarily and knowingly acceptsthe terms 6éohéract: There can, of course, be no knowing
acceptance if a State is unaware of the conditionswrable to ascertain what is expected of it. Accordingly, if
Congress intends to impose a condition on the grant of federal moneys, it must do so unambiguogsly.n t e r n a 1
citations omitted)).

19|n Gonzagathe Court held that a federal statute authorifimging to public and private educational institutions

did not include a private right of action against such institutions for noncompli@oceaga536 U.S. at 290. The

Court reasoned thétennhursa nd it s progeny do n o tnafbpguoushnconferredirighttbi ng s hor t
support a cause of a ddtat28XThéCourtalsohaspplied thePennhirstle@ Rolice ”

standardn cases brought by public entities involvipgpgramsith public and private funding recipient®eJackson

544 U.S. at 18184 (Title IX).

200 New York v. United States, 505 U.S. 144, 167 (1992).
20lgeesupra® Br oad Spending Power for the Gener al Wel fare.?”
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to the purpose of the spentimpg wleergsi stloa tai odne gor cewel
encr oamr hpeverts t he Tent h thometshdthe ts reser ves

The third test ddeemsiscend mbidmeicdloch,edwmamsni of t he
constitutional principles of federalism that ap
sta’®Eke test relies on dtelseipgrei ndisp lpeo wtehra tt oC oo gnurp

privateineshamd caarnenaost ¢ o #PpActl Isctaastte omntet hfsend.c r a 1 ¢ ¢
questioned whet her a -cpaerwai.enlpladttiymasaen irnavicslev eadn
challenge btyermgpmneaff@ecilliotniges to certain Medicar ¢
involving arbitrati 3%l na gadtéhnagte nlt ass wbi et ehn raepspi edaclnet ds,
District Ceotetnf Drst tceocnWel anfd hAlr kpahaasti snet ri tf o &
depemcdce on Medicare and Medicaid fufChbiumrg swaosf o f
Appeals have held time and time again that the
Medicaid is ®PWheg sc vowrd tuna ld's o/ . pobfshdeF AdB & itshi aotn

“t ouched on Whgogvevertmmedtace ¢ A8 ntdtidsetsr iocnt pr i v :

cousrtview, the EighfthnCilrudwi tt hiast wmrliivkaetley etna it i e
coercion by the federtadr mo¥ilshumtat ¢snetms ualik
court woul dc maeprmpdiyonr hmatamdanale in a challenge to
solely to private parties, though the Eighth Ci
UndedDotflwerantuilon, t he independent constitutional
induce a govatenametniotuhetro vioPPWUnedetrhet€obsonrdetri:
202|n South Dakotav.Dole Just ice O’ Connor raised fedorousielatednessconcerns i n
requirement. 483 U.S. 203, 213 (1987) (O”Connor, J., dissen
limited only by Congress’ mno.tiison hoaft tthhee gSepneenrda In gweClfaaursee, gti v

s

Congress to tear down the barriers, to invade the states ju
subject to no restrictions save such as areiselfp o s ld.{quoting United States v. Butler, 297 U.S. 1, 78 (1936)).

203geeNa t ’ ’h offneep. Bus. v. Sebelius, 567 U.S. 519,579(2012) p 1 ur a I i t Gongress inay Use its)  (

spending power to create incentives for Statesto act in accordance with fedeiialepd ¢ s . prBssure tusisionto ¢

¢ o mp u ltkeilegislation runs contrary to our system of federalism( quot i ng St eward Machine Co.
U.S. 548,590 (1937))); Sabri v. United States, 541 U.S. 600, 608 (2004) (reasoningthat a funding condition was not
unconstitutionally coercivebecaise r e gul at ed t he conduct of stanbt@a and 1 ocal
means for bringing federal economicmigho bear on a State’s own choices of publi

204 Seesupra“Anti-Coercion ”

205 Northport Health Servs. of Ark. v. HHS, 438 F. Supp. 3d 956;-883W.D. Ark. 2020)appeal filed No. 201799
(8" Cir. 2020) (oral argument held on Jan. 15, 2021).

20619, at 970.

2071d. Another disrict court did not find this feature &FIB to preclude an anttoercion argument from private parties
challenging a similar rule, reasoning that whether the rule
t he question af orlycaagdmay'ty stoatadopt the rule. Am. Healt h

921,929 (N.D. Miss. 2016) (internal quotation marks and citation omitted). In that case, the court reasonedthat the
“plaintiffs’ basic pomesnatescsdependéntypondedicare and Medicaid fundingthantlge h

Rule in this case effectively amountsto aban ondpies p ut ¢ nur si ng h o ddelncomcludingthad t i on cont
the rule likely violated the Federal Arbitration Act, the courtstdt t h a t the “Rule should, and 11k
what it effectivelyis(i.e.@efactban) , in det ermining whddt her it conflicts wit

208 Northport Health Servs. of Ark. v. HHS, No. 5:1%/-5168, 2020 U.S. Dist. LEXIS 76536, at *18/(D. Ark. Apr.

30, 2020). By comparison, another federalcoutt j e c t e d a -soeraidn argumendimaircurnstances where

the spending condition applied equally to state and private enSteReligious Sisters of Mercy v. Azar, No. 3:16

cv-003 8 6 , 2021 U. S. Di st . LEXIS 9156, at *75 (D. N. D. Jan. 19,
apply when Congress evenhandedly regulates afNorthctivity in w
Dakota offers healthcare servicesragside private entities, meaningthe state must accept the universally applicable
regulations t hMurphyfvoNCAA %88 S. Ct( IftGle 1t478420)8)

2Sout h Dakota v. Dole, 483 U.S. 203powelmdyndtbe@sdd/to (st ating t |
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formulationj;r ealnad etdh eu nccloonssetliyt ut i onad wmoydnoét ons

use its spending ppwevetapwagsst had’t voondhtei ght
Accordingly, whether a condition violates a con
Clause itself 1s amnmgampwbheestahneorf ctohnes iidietreantdieodn f u n d
are states .or private entities

Thus, while open questions remain, there are at
the ¢l amrd notdieppendent constitutiomal htaar 11 mit s
imposes conditions on sltmtceosnt rparsitv,a tbee cracucsiep ioefn tt
federalism concerns to thae oreerlcaitoend tpersisn cliepsdse i, ¢ b en
whet her those princdphdst marys limat Changkendsimp
private parties. Ho we vperri, v astoemef ucnadsien gl arwe csiupgigeenstts
may have standinpastedrtabsgne umdfeed s Bmlei scrmr c umst an

Conditions frvaen Bhen&kecuti

n many of the cases discussed above, Congr
ourts have ctomadinddeirdedo awhi Atubt peomcilng condit i
ome tflhreonme x e c utfiowve elxraanpd kal fagem ay fiemdet he cour s
dministering Ian fsewdehr acla sperso, g rtahme. courts may cons
ranch has statutory authority sfor ownh eGohnegrr etshsatt o
ondition 1isfedetamitstsemtndwiwtit h the Constitution.

(e RN e - "N eI e Nl

Because Congrepowaelrowmd "thhhded spxutrdswet,i ve br anch ¢ ani
authorize spending or impdoe doondi womdsd onofaede
constitutional 2$Afpanrda tnigo c oonfd ippoiwerr £ r om t he exec
c ons icdoermrsetdiotnultyi oinfa ICdake gatse”™h sastthlrorixtexx utive bra
impose th#*% condition.

induce the Statesto engage in activitiesthatwoulde ms e 1 ves be unconstitutional?”).

2105ee,e.g. Agency for Int’1l Dev. v. All. for Open Soc’y Int I
condition violated the Fat Amendment rights of domestic nonprofit organizations compelledto speak the
government’s message).

2111n Bond v. United Stateshe Supreme Court held that a person indicted for violating a federal statute had standing

to challenge tthensthtubaesdiss vtehadiit exceeded Congress’s con
Tenth Amendment. 564 U.S. 211, 214 (2011). The Court stated
laws that upset the constitutional balance betweerNidtional Government andthe States when the enforcement of

those laws causes injury thatldats Zd2hcr‘eFiede Ipiatryt itcawlprinainpl
not for the States alone t chasweitendeBond s e r & josakow anrinpieidwad t one fede
governor to challenge a spending condit i o@V58420f5dJBer ali sm gr
Dist. LEXIS 23356, at *2627 (M.D. La. Feb. 26, 2015) (holding that the Governor afitiana had standing to

challenge a Department of Education funding condition as unduly coercive, based, in [Bamdpn

22Unlike some other ambesn of tchmeGonot spandong, “fhe Presider
constitutionalpowe s ° t o “r €Iy y &p €1h y . v.brdmp,BOTF.3¢F1u225n12334 (§"€ir. 2018)

(quoting Youngstown Sheet & Tube Co.v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J., concAgtoggderal

agencies, their power comesfromCongré&elL a . P ub . Ser v. Comm’n v. FCC, 476 U.S.
agency literally hasnopowertoacitnl ess and unt il Congress confers power upo

2133ee, e.gCity & Cty. of San Francisg97 F.3d at 1235.

214 0akley v. DeVos, No. 2@v-03215 2020 U.S. Dist. LEXIS 106092, at *2@1 (N.D. Cal. June 17, 2020) (internal
quotation marks and citation omitted).

s
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As a practical ama @ gse ndceyccihsailolne ntgoe sa dtoopt or enf or c
condoftien ar iAsPeh nusntdeeard tohfe, or 1w daodwdeartsi on t o, a

challUmdgea tchocurAtPsA, have jurisdictionntexsessasntd
stuattory jurisdictier®Chaaultlheonrgietsys t eouwa ol aang ¢ md § o ni m
funding condition therefore may be resolved o
sed on the APA and thedtusependiyn ggp ma gataushee t h a
w, however, has suggested that when an agency
t authorized, it violates mnot o%ly the under]l

o ®

hdeirs put es over mhynadrngec wnd htoudnsany basis for
der talmnad APA,scuocnhs tciagsueasional conshHadereraxmmmke mag
nuary 25, 2017, President cDomcaelsda fllarguunapr ¥y s s ue d
ris dtikawti olnfSully violate Federal law in an att
Uni t2’"ThStatder directed the Attorney Genera
rt ment of Hmesluarned tSheactu rjiutryiesfiddiscetd ompl ¥y hat w
81 V7TV .(Csanctuary jurisdictions) are not el:
necessary for?8Tehwe eamrffer Semaldddsi,at pd see s .
ited state®“andnlyo owtaly’itohfefsieckicahlasn gfer oonf 1 nf or
ing ’sani mmidgirvai tditoend esrtaalt u snmw gt lal tni can aut hor i
tutional challenge to the order, the Nint
funding that Coagree sc o dPURBeocda wsid hCEn gr es s di
aut horize wit’hhel ¢iontghto flEefladknudtsi,ve Or der violate]
principle of thé&?Separation of Powers.

I2019 and 2020, court s saerpoaurnaft oitvokne sc amuadt ARAadjud
challteongfeusnding conditions ilrthsteWapodfstdpgmdt e hadl:
inveodlmmi graetladad®ed conditions on state and local

Edward Byrne Meinsotraamde JG@rdaynrta eP rAcAgdr .aPnmild(gr amc ond s
of casea Dmpettvtemdént of Health and Human Service
noncomplianceomsidthededeeal These cases illustra
discerni@gnghet hehas authorized an agency gener
pogram to impose conditions on program funds.

oD agg Tt —=e O B—Ooe
o0 "o ~0 e o3

d
1 b
d
i

o

LitigatBypymnevpepAGCPmagtamns

The Edward Byrne Memorial Juk¢ipri has yrsatlancec Go
criminal justice funding a?idAdmibnies tteor esdt abtye tahned
Depart menft D&QFf )tJhues tpircoegram provides f¢deral grant

2155 U.S.C. §706(2)(C).

216 g, City of Chicago v. Barr, 961 F.3d 882,93%"@i r . 2020); Am. Health Ca3de Ass’n v.
921, 946 (N.D. Miss. 2016) (“Congress did not enact the Rul
rub. As sympathetic asthis court may be to the public policy considerations which motivatedthe Rule, it is unwilling to
playarolde n count enancing the incremental ‘creep’ of federal ag:
Constitution. ”).

217Exec. Order No. 13768, 82 Fed. Reg. 8799, 8799 (Jan. 30, 2017).

218|d. 89, 82 Fed. Reg. at 8801.

219Cjty & Cty. of San Francisce. Trump, 897 F.3d 1225, B2 (9"Cir. 2018)

2201d. at 1235.

221 City of Chicago v. Barr, 405 F. Supp. 3d 748, 752 (N.D. Ill. 2049}, f9614F.3d 882 (7 Cir. 2020);seeP.L. 109
162,81111,119 Stat. 2960, 3094 (2006) (codifisdmended at 34 U.S.C. 8§88 10130158)
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provide additional personnelt , etqua ipmiemg,, tseucphpn ii
assistance, and inf or mAitni oeni gshyts tpeEMhgirfaemt aacrreiansi.n a
statutorily prescribed formula dictates the amo
must apply for ??Blyhrepdaipt AGi bandusg. include, among

“certification, made in a ffohmh@caeapptabidattwilhe
with all”’opr ohes Byn&#wanldAG sottaitewt appl Pcabl e Feder

The Byrne FAGsease¢n dhss section concerned gran
General adopted f or 22§0Oinsec alf ytehaer sc h2abt he nagred X 0o In&.i
certificatrioquiroad itgori acmetretei fy theirl 3®Mpliance w
notiend t he previoh373 eprtalinh i tSse csttiaotne st haend 1 oc al i
exchange ofbonfoamatndhveidunsahip withmmedeatlon

immigratio?lautherlittiiegat i oymn,eA@OQJa taurtgeu eadu tthhoarti zte
condition because atplpdantatuvnoecet fagdml iccoagbplic @ n c ¢
Feder ddnd,awsn vDOW,l 3783c¢c twiassn e such 1aw.

The First, Thir d,i sapgdke®dde nghg®attc DOdsdition wa
inconsistent with the®Thdygré¢ygapgrBeabbe ] AGdesrt alt
to teoefdmws that ampplygiramByrtthidtd wksAGhgrta apply to
J AGpp!l i?*Bectasus e 183d8t gemerally applied to state e
of ficials without referencing grant programs Ofr

22234 U.S.C. 810152.
22319.8810153,10156.
2241d.8810151-10158.

225|d.8 10153(a)(5)(D) (emphasis added).

226 Agency-imposed grant conditions may vary from yearyear, or from Administrationto AdministratioBee, e.g.

CRS Report R4136@bortion and Family PlanningRelaed Provisionsin U.S. Foreign Assistance Law and Ppligy

Luisa Blanchfield describing how various Administrations reinstated,
Policy?” ¢ on c-kelatedicangtionsbrofaraign assistance funding).

227 see, e.9.U.S. DEP’T OF USTICE, OFFICE OFJUSTICEPROGRAMS, EDWARD BYRNE MEMORIAL JUSTICE ASSISTANCE

GRANT PROGRAM: FY 2017STATE SOLICITATION 23-24(2017) The FY2018 conditions also required certification with

8 U.S.C. 81644 whose langage tracks8373 . I n t he Byrne JAG litigation, DOJ “con
conditions are equivalent” and that as dourtth’es ot chiesrp.0o’s iCti it oyn «
Barr, 961 F.3d 882, 889 {'Cir. 2020). T he litigation also involved four other conditions on Byrne JAG grants. The

certification condition is discussed in this section for purposes of illustration.

2285eeBU.SC. 81373 (a) (“Notwithstanding anlocallaw, & kederalpStabeydars i on of Fe
local government entity or official may not prohibit, or in any way restrict, any government entity or official from

sending to, or receiving from, the Immigration and Naturalization Service information regarding téestitizor

immi gration status, l awf ul or unlawful, of any individual.

29g5eeCity ofChicagg 961 F. 3d at 897 (“Under the Attorney General’'s 1
into the Byrne JAG program bupppdqueiaviregfedeampdi ahews with. “ al
230 City of Providence v. Barr, 954 F.3d23,45'Cli r . 2020); City of Philadelphia v. U.
291 (3d Cir. 2019)City of Chicagg961 F.3d at 909.

28l5ee, e.gCity of Providence 9 54 F. 3dodtd 3 %at“ Wa p p L.i areafddéral laksdhbeappyl 1 a ws ’

to state and local governments 1in CithofRPhiladetphipd@GR3ddte s as Byrne
28090 (“[I]1t would alotherapplisablelrzebd & 1 to tefergpetifically to laws thatpply to

operationsrelatingp the grant, notto require the City to certify compliance with every single law that might apply to

it.” }CityofChtaga 961 F. 3d at 909 (“[ Bhasde ¢ uawpp otstee olfa nt ghuea gAec,t ,s ttrhuec t
ot her applicable federal 1 aws’ in § 10153 should be read as
federal grants or grantees in that capacity.”).

)
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not“appl PTfabé¢e’@@Actowdingly, these three circuits
exceeded his statutory author?ty in imposing the

One court, the Seventh Circuit, aThe Shuwentheri
Circuit expressly heddatanhtol oyrbie WAaatoisoenn,e  Ghacecl ad
decision to attach the conditions to the FY 201
constitutional prind?#ple of separation of power
In contrast, in a lawsuit filed by Nemwetwat k Cit
neither exceeded his statutory authority mnor vi
imposing the cePThdicavriboonr eodnadnedonhat the Byr
the Attorney (oetnheerra la ptpoli iclddcbmlstei ghyer dpeorsae s o f t he ¢
certification by nhodmtaageptabld¢i @ttt btahdtt ar n
c ousr tv i'feowtgnmbr aced both Pdhmat oand adsbdentonstrue

applicable’tbederatlt oldwws applaimidngst apphgigpegand
appl P&Tdhret comrcd uded 1t3Wa3t aPedt eenttact etsh ea npdl alionctailfif
that had applied®KEwean Biyff n€Co N gArtGe g adit dc.ntot make t
theref r ec,onld@Jt i on fell within the discretionary
tepecify certification requirements for the Byr

The Seconbe&€jpmd@mnt Abuarsserd Spending Clause challen
ceirftication condition, holding that the plaintif
cond##t*Twnhe’ther eour ft hatts mowmtdd,e was provided by

Congit?Heswe vheer ,c oturt did not dfiisnpdo stihtiisv ed,i sptoiinncttiinog
where the SupremeCOmgmt sse ¢ pgmioapeede ttwhvatd y res ol v
possible ambiguity concerning pantuc¢wkry] applic
requir®ent s .

Lastly, therej¢ccednd Teéent hatoteédrecdimmdnh e nge t o t he
certificatt¥&Sopm ccidn diatliloyn . NAMIl¢Boc 6 v c tlasm oouhnett hoefe t e d
funding that a State would 1o,&s biyngmowhatchoeerd itnhg:
amo tinsto s ignif 5 dsaftviee rtaol It hoeper ations as to leave
agrdtd omost gr an?tt hceo nedoisutitittoeends p 6ft uenndtiifdgb éhso ¢ s

232 City of Providence954 F.3d at 3City of Philadelphia 916 F.3d at 28%ity of Chtago, 961 F.3d at 901.

233 City of Providence954 F.3d at 3City of Philadelphia 916 F.3d at 291City of Chtago, 961 F.3d at 931 he

Ninth Circuit issued a narrower ruling. It affirmed an injunction bar@J from enforcing the certification condition

against the City and County of San Francisco, reasoning tha
USC.81373.” City & Cty. of San F1{Gim2020}petiionforcertBfledand 965 F. 3d 7
later dismissed sub norVilkinson v. City & Cty. of San Francisco, 141 S. Ct. 1292 (2021).

234 City of Chitago, 961 F.3d at 931.

235New York v. DOJ, 951 F.3d 84, 111 (2d Cir. 2020).
2361d. at 104-05 (quoting 810153(a)(5)).

2371d. at 105.

2381d. at 105-09.

239|d.at 111.

2401d. at 110.

241|d.

2|dat 110 (quoting BeafEduict 470U.S. 636¢6666A(k9&5). De p * t
2431d. at 114-16.

2441d. at 115.
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raise such c¢”8*®Trhcei ocmo ucrotn o eorumedn dtihtti otn® s‘bwed h c at i on
mor e adoiktnh atVoFI’"Because loss of the 2Dd¥s Byhaa awa
01 %8f New Yeomnkual ebsdgeditan the peRalRbWhale 1 o0ss at
New York City initmael Cygurmptetfidn omewr ttheo fSupartior
split, the parties agreed tDOHiwmders ttthe Riadseen o
Administratfagm,eedepor redilowe t"heomhBytangeédGcecond
gr ad’t s

LitigavearoMHS5019 Conscience Rule

States also raised SpHHSdsisnge Clauswl @hadgdemngens g a:
would take t o “Fendfeorracle cao nrsacnigeen coef ’a(nt dh ea m2t0ild9i s ¢ r i 1
Cons ciemr®@®necRuolfe )tilses uceesntimalt hese cases was wheth
aHHSY unding to a grant recipient for noncompliar

2008, HHS issiutesd @f fude flesi@nutlinkights (OC
leged wihofeaetdieomd bhéaddd Eraatee wtoimmmo nsdtya truetfeesr r e
by t h éniarm%$dphoen sfoirrsst statute, thaenyhamtciht Amt I a
ceives funbliing HMamaletrthr to3ne rdPfiisccer iAmitmb dpdf nigg iar t he
kkenpl oyment acthooaregwomkerbeaho perform or a
lawful abortions or sterilization procedures
ouike secomke sBadwe echengpnhgdr ohibits federal four
om discriminating against health care entitie
aining oamdabestion pndcviduals whose medical

aidiimeg thierdtheaWatdon Amendmenhati Comgpres h:
er y-HHSbappropriat i?®Thhse aWetl dsoinn cAene 1@ @mé nt pr ohi b
sbursement of federal f unddiss ctroa maagneanscéi ehse,a Iptrho g
rteittmnes (including indivi“dgonatvi dpea,ovpawerfsor ,bepcrac
verage of, o#¥refer for abortions

00 QO+ rhpg OO = = o —
o =< R R A 00 —B

245 Id

248|d. at 116.

247 press Releaséttorney General Jam&gecures the Restoration of Over $30 Million in Public Safety Gidhay 4,
2021),https://ag.ny.go\gressrelease?02 1Attorneygeneraljamessecuregestorationover-30-million -public-safety
grantssee alscCity of New York v. DOJ, 141 S. Ct. 1291 (2021); Sarah Lyretstice Department Ends Trunfra
Limits on Grants to Sanctuary CitigREUTERS(Apr. 28, 2021)https://mwmw.reuters.combrld/usexclusiveusjustice
departmerfendstrump-eralimits-grantssanctuarycities202104-28/.

248 protecting Statutory Conscience Rights in Health Care; Delegations of Authority, 84 Fed. Reg. 23,170, 23,170
(2019) [hereinafter 2019 Conscience Rule].

249 Ensuring That Department of Health and Human Services Funds Do Not Support CoerciseriotiBatory
Policies or Practicesin Violation of Federal Law, 73 Fed. Reg. 78,072, 78,101 (2008) [hereinafter 20@88&ule];
generallyCalifornia v.Becerra 950 F.3d 1067, 18%(9™ Cir. 2020)(describing the origins of the Church, Coats
Snowe, and Welbbn Amendments).

25042 U.S.C.§ 300a7(c)(1).
25119, §238n.

%2G5eeWa s hingt on v. Azar, 426 F. Supp. 3d 704, 712 (E.D. Wash.
annual 2005 health spending bill and has been included in subsequent appropriatiosshi” ) .

253E g, Department of Defense and Labor, Health and Human Services, and Education Appropriations Act, 2019, and
Continuing Appopriations Act, 2019P.L. 115245 Div. B., §507(d).
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The 2008quuided grant eces wiot kcdetrdtei sf eym rncwoant piloina np r o v i
when applying fnotr, ocro mrternaccwti,n go ra?Stgn2hflelrl ,f uHH®Si ng i 1
issued a fawtriald yt hetsZ0 & [rewl]e by removing t he
requi P°%Toheen t2.0 1 1 r u I'se arwett o omoctdg iOnCaRt ¢ t he handling
[discriminmats owitk otmlpd aDPepartmental fudding com
named in t“heceompiIbauftm nddiidn gnot s pecify €he penalt

The 2019 Coamenda@@let Rmu lZeex ptroe sHtH&toeul d enf or c e

cmplianmer wi tfheadnécrdafibsnctper o v i(siinocnltsthdi Ch ur-c h, Coat s
SnoweWe ladhaln Amet nhdr noeungths )t he denial, temporary wit
HHS dministered®Bffedesatefma@trd enc e oRuWl @ nwarsg hb t o
include the ¢ ompHES ef tredim g,a tii oml2Ykfhmugl eMeadl iscoa i d
specifically “automodruiczte di'n@Rs ¢thogmw b6 i onsary resolut
complaufmitlsi,ze existing regulaandmorflonatevol het :
appropriate “bkfmedfoall eawiowm@anamr icnowmepsltiiagmate review

that an enctointsyc iveimd @ tphrdo wiusliecom 11 owed OCR to coo
relevant HHS fuedif@gotujpmpaomemtt toough laws gove
grants, and othe?° funding arrangements

Three different district courts c esntsaitdeed ed ¢ hal
penaltiesCoims ctRheehe2e0 an5hd all three held those c¢on
the principles dni sNcouvsesmebdk habbd)v &.0 1P, s st tr i cd Cour't
Southern District of New Yor kAPhAenldd tthhea tCoanhset i2t0ult
As to the APA ¢l aim, the cOmotwvaWolhddmded t hat t
Ame nd mdeindt snot aut hor iez s ubbHbSt atnot ipvreo mwelggualtat i on s ,

impli®¥dthicomebdtthat no statute aut wdWHSzed HHS t

funding to nonetompki aleétr maaPfbaeanthbentdedt yconclusi
formed ®ohecohassssephhhHhaoweoss amad gese, thre court re
“agency may not withhold funds in a ’#dByner, or t

2542008 Ruleat 78,09899.

255 Regulation for the Enforcement of Federal Health Care Provider Conscience Protection Laws, 76 Fed. Reg. 9,968,

9,973-74 (2011).

25%6|d. at 9,976-77 (codified at 45 C.F.R. 88.2 (2011)).

2572019 Conscience Rule, 84 Fed. Reg. at 23,272.

®8g5eeidat 23,272 (stating that compliance “may be oeffected” t!
other Federal funds from the Departmgntwholeo r i n part ” (e mp h4bCFR added) (codified
§88 . 7(i)(3)(iv)); New York v. HHS, 414 F. Supp. 3d 475, 532
§88.7(i)(3)(iv) allowsHHS o terminatallo f a rsHHSpfanding, ” including “Medicaid a
rei mbur sements”) .

2592019Conscience Rule, 84 Fed. Reg. at 23,271 (codified at 45 C.B&.78a)(3), (5), (7)(8)).
26014, at 23,271.72 (codified at 45 C.F.R. 88.7(i)(2)-(3)).

%lNew York 414 F. Supp. 3d at 532. As a threshdoguedasmat t er, t he ¢
“housekeeping” statute authorized by the Secretary’s aut hor
department3 015 UoS*¥Css e .onmredcecersss aarnyd tda rceacrtriyv eosut ” a regul at
propety,andworks,40U.SC. 8§21 (c); or to issue “regulations necessary to
Service, ” 215 5eelewsSYolk. 4 1§4 F. Supp. 3d at 527 (calling the 20109
substantive” and“cenobudbergjeshtaitfied based on HHS’s aut hori
262New York 414 F. Supp. 3d at 534.

2631d. at 562.
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264 Id

2654, at 568.

2661d. at 571.

267|d. at 571-72.

268 City & Cty. of San Franciscw. Azar, 411 F. Supp. 3d 1001, 1024 (N.D. Cal. 2019)
2691d. at 1025.

270Washington v. Azar, 426 F. Supp. 3d 704, 720 (E.D. Wash. 2019).

2" New York v. HHS, No. 194254 (2d Cir. 2019); City & Cty. of San Francisco v. Becerra, Ne13898 (9" Cir.
2020) consolidated with Washington v. Becerra, No-28044; County of Santa Clara v. Becerra, No-15899; and
Californiav. Becerra, No. 206045).

212 gee0rder,New York No. 194254 (2d Cir. Feb. 5, 2021FCF No. 43%adjourning oral argument, holding the
appeal in abeyance, and directing the appellantsto file stay status letters every 30rdaysJity & Cty. of San

Franciscq No. 2615398 (9"Ci r . JTun. 2
abeyance for an additnal 60 days and requiring a status report by August 2, 2021).
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As the litigation over the Byrmne JAG certificat
illustrates, an agency that imposes a new condi
grant ee n omucsotmphlaiovasersceexp i mplied statutory author
t hose ions . Ot herwise, the chall’enged action

act
separation of powers.

Conclusion

Congress has broad constitutigantrattwetfayetol
exercising that authority, Congress may place ¢
private entciotuiretss. rHeowieevweirng t he constitutionaldit
whet her the cofndukrgdn moatd itthihted esptraadtva tdeas 1t s (1

notofcleeond;i tfibim condition is related tqg the purp
(3)he condition does not ;coaentdhbe 46)ondet ponldecad =n
vielatmylependent coasttihaetiehatebdannconstitutiort
While many of these principles 'arght&oned in fe
t oget hceahinnt hGoynagurtehsosr i ty t os teamtmplli t vene famdihige £ o
Lasthy, specificity with which Congress has addr
the degree of discretion 1ilti khealbyl agt bededt he tdhag
amwxecutive oradrrqthhgrernexye ambliegpeoora ema b raect i on
requirement as a spending condition.
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